CITY OF v Office of the City Manager
G Al N VILLE PO Box 490, Station 6
; : Gainesville, FL 32602-0490

starts with passion (352) 3345010
(352) 334-3119 (fax|

www.cityofgainesville.org

November 30, 2011

Ms. Frenda Osteen
437 Northwest 27" Avenue
Gainesville, FL 32609

Dear Ms. Osteen:

This is a follow-up to your inquiry and our conversation of November 17, 2011,
regarding the contractor’s access and the fencing of the property adjacent to your
property, located at 437 Northwest 27" Avenue. On December 2, 2010, the City of
Gainesville and Beazer’s East, Inc. executed an access agreement for the right-of-way
along the western boundaries of the Koppers property. Attached is a copy of the access
agreement along with diagrams of the property lines and where the fencing was to be
placed, due to the presence of contaminants in the area (Attachment A: Site Access
Agreement). The access agreement was approved with the conditions described in the
agreement. In a letter dated July 8, 2010, the Florida Department of Health (FDOH)
recommended the City place a secure fence to ensure limited access to the area
(Attachment B: FDOH Letter to the City). The City of Gainesville complied with the
request from FDOH by allowing the installation of fencing along the western boundaries
of the property. In addition, the area was posted with “No Trespassing” signs.

Furthermore, private contractors/consultants are required to get the approval of the
property owner before entering their property for conducting any type of work on the
property. The same requirement is applicable to City property or right-of-way. The City’s
approval is granted in the form of a Site Access Agreement or a Right-of-Way Use
Permit. The Gainesville Public Works Department is the lead agency responsible for
monitoring, approving, and issuing a permit to work in the City’s right-of-way. If you
have any questions about the Site Access Agreement between the City of Gainesville and
Beazer’s East, Inc., please do not hesitate to contact us. The City’s contact person,
responsible for ensuring compliance with the access agreement for the Koppers site, is
Public Works Project Manager Stewart Pearson [352.393.8803/
pearsonse@cityofgainesville.org].

Sincerely,

Fred Mutry
Assistant City Manager

OUR VISION: The City of Gainesville will set the standard of excellence for a top fen mid-sized American city;
recognized nationally as an innovative provider of high-quality, costeffective services.
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Copy: Marion Radson, City Attorney
Teresa Scott, Public Works Director
Stewart Pearson, Public Works Project Manager
Richard Hutton, GRU Supervising Engineer Utility Designer
John Mousa, County Environmental Program Manager



Aach. A

SITE ACCESS AGREEMENT

ol
This Site Access Agreement (the “Agreement”) is made as of thi5'£ day of DECeysek,
2010, by and between CITY OF GAINESVILLE, FLORIDA ("City"), a municipal corporation
of the State of Florida, and BEAZER EAST, INC. ("Beazer"), with principal offices ¢/o Three
Rivers Management, Inc. at Ope Oxford Centre, Suite 3000, Pittsburgh, PA 15219-6401,
(collectively, City and Beazer are hercafter referred to as "Parties"), with reference to the
following recitals:

RECITALS

WHEREAS, City is the current owner of certain real property comprising public rights
of way, as more particularly described on Exhibit "A" attached hereto, known as the (the "Site");

WHEREAS, Beazer has requested access to the Site for the purpose of installing fencing
around portions of the Site and the placement of signs as otherwise provided herein; and

WHEREAS, City is willing to allow Beazer limited access to the Site on specific
condition that Beazer execute and deliver this Agreement to the City.

'N oW, THEREFORE, based solely and expressly on the foregoing recitals, it is agteed
that: '

1. The Recitals above are incorporated herein and made a part of this Agreement.

2. Access for Site Work. Beazer and its agents, employees, invitees and/or
contractors/subcontractors, shall be allowed limited access to enter the Site for the purpose of
performing that certain work as set forth with specificity in the scope of work attached hereto as
Exhibit "B" (the “Work™). City does not warrant its title to the Site; however, City does warrant
that it has the power and authority to grant the access provided herein and that it shall exercise
such power and authority to the extent necessary to effectuate the access contemplated herein to
permit Beazer fo perform the Work on such schedule as Beazer requires. Beazer takes this
Agreement subject to the restriction and conditions of record, both public and private. City does
not represent the suitability of the Site for the Work and Beazer hereby represents that it has not
relied on City’s representations, statements, information, or otherwise and accepts the Site “as is”
and with all defects patent or latent.

The Project Manager for the City under this Agreement is Stewart E. Pearson.
The Project Manager for Beazer under this Agreement is Mitchell Brourman. These persons
shall be the principle points of contact between the parties under this Agreement, except as
provided in Paragraph 10 below.



3. Obligations of Beazer.

(a) Beazer shall, at no cost or expense to City, be responsible for, and shall
conduct and complete the Work.

(b)  Beazer shall notify its contractors and subcontractors of the preseO®Of
any soil or groundwater impacts known by Beazer to be present on the Site or in the general
vicinity of the Site and Beazer shall be responsible for ensuring that ity contractors and
subcontractors perform the Work in a manner that does not exacerbate such conditions or expose
its contractors and subcontractors, or the public at large, including but not limited to nearby
residents, to any increased risk, if any, from existing conditions at the Site.

{¢)  Beazer shall be responsible for maintaining the Site in a clean and orderly
condition, in good repair, and in a secured condition at those Jocations on the Site where Beazer
has activities.

_ (d)  Beazer shall keep the Site free of any third-party claims resulting from
performance of the Work.

(e) Beazer shall ensure that its contractors and subcontractors maintain
commercial general liability and property damage insurance with combined single limit coverage
reasonably acceptable to City, which names City as an additional insured-for performance of the
Work.

f Neither Beazer, nor its agent‘;, employees, invitees and/or
contractors/subcontractors, shall perform any repair or maintenance to any vehicles situated on
the Site, nor use the Site for any type of storage except as specifically approved by City.

(g)  With the exception of the Work, neither Beazer, nor its agents, employees,
mvitees and/or contractors/subcontractors shall erect, place, maintain over or under the surface of
the Site any buildings, structures or physical obstructions of any kind, nor shall they disturb the
topography of the Site unless expressly agreed to in writing by City. -

(h) Beazer shall, at its sole cost and expense and upon completion of the
Work, repair any damage it may have caused to the Site and restore the Site to its Original
Condition and leave it in a clean, orderly condition as reasonably required by City. Original
Condition shall be defined as the condition of the Site prior o entry and commencement of the
Work.

4. Compliance with Applicable Law

(a)  Beazer shall, at no cost to City, comply with any and all applicable laws,
rules, regulations, orders, ordinances, permits or zoning requirements of any Federal, State or
municipal body or agency ("Applicable Law"), for the use of the Site for performance of the
Work.



(b) Beazer shall, at no cost to City, obtain all necessary permits, approvals and
consents from all necessary and. appropriate third parties and governmental authorities which
have jurisdiction over the Work.

5. Term of Agreement, The term of this Agreement shall commence on the day
and year first above written and shall continue from month to month, unless one Party provides
to the other Party a notice of intent to terminate at Jeast 15 days prior to the end of any monthly
period. The rights granted herein shall not be construed as an easement but as a license
revocable for cause by City. Upon termination of this Agreement, Beazer shall remove at its sole
cost and expense the fence and any related improvements, unless express written permission is
‘granted by the city prior to the termination of this Agreement to allow said improvements to
remain. In this event, said fence and improvements shall become the property of the City.

6. Indemnity. Beazer shall indemnify, defend and hold harmless City, and its
mayor, comumissioners, employees, representatives, agents and assigns ("Indemnitee"), from and
against all loss, liability, costs, claims, demands, damages, injuries, actions, fines, causes of
action, suits and expenses (inchuding reasonable attorneys’ and paralegals’ fees) of any kind or
nature asserted against Indemnitee to the extent arising out of, related to or caused by any
activities conducted by or on behalf of Beazer or its agents, employees, invitees and/or
contractors/subcontractors, in connection with the Work or resulting from Beazer’s failure to
perform its obligations under this Agreement.

7. Binding Effect. This Agreement shall inure to the benefit of, and shall be
binding upon the Parties and their respective successors and assigns. This Agreement cannot be
assigned by Beazer without the prior written consent of City. No such assignment shall operate
to relieve Beazer from the indemnity set forth in Paragraph 6.

8. - Governing Law and Venue. This Agreement shall be governed by the laws of
the State of Florida. Any action at law, suit in equity, ot judicial proceeding for the enforcement
of this Agreement or any provision hereof shall be instituted and maintained only in the federal
or state courts ofthe State of Florida, County of Alachua.

9. Disputes. In connection with any legal proceeding to enforce the terms and
conditions of this Agreement, the prevailing party shall be entitled to recover from the non-
prevailing party, all costs, expenses, and reasonable attorneys’ fees incurred by said prevailing
party in such proceeding, including all costs, expenses, and reasonable attorneys” and paralegals’
fees incurred by said prevailing party in all appeals, administrative proceedings, or alternative
dispute resolution proceedings.

10. Notice. All notices required to be delivered to Beazer or City shall be delivered
via U.S. mail or facsimile to the respective parties at the addresses provided below:



Ifto City: Marion J. Radson, Bsquire
Office of the City Attorney
200 E. University Ave.
Suite 425
Gainesville, FL 32601
Telephone: (352) 334-5011

Ifto Beazer Mitchell Brourman ,
Beazer East, Inc. c¢/o Three Rivers Management
One Oxford Centre, Suite 3000, Pittsburgh, PA 15219-6401

Telephone: ( Y12 -208-8805

11.  Swurvival. The terms and conditions of Paragraph 3 (Obligations of Beazer),
Paragraph 6 (Indemnity), Paragraph 8 (Governing Law; Venue), and Paragraph 9 (Disputes)
shall survive the expiration or termination of this Agreement.

12. Counterparts. This Agreement may be executed in several counterparts, each of
which shall be an original and which shall constitute the same instrument.

13, Waiver. No delay or omission by either party in the exercise of any right under
this Agreement shall impair any such right or shall be taken, construed or considered as a waiver
or relinquishment thereof, but any such right may be exercised from time to time and as often as
may be deemed expedient. If any agreement or covenant herein shall be breached by either party
and thereafier waived by either party, such waiver shall be limited to the particular breach so
waived and shall not be deemed to waive any other breach hereunder.

14,  Power. This Agreement does not constitute a waiver of City’s regulatory and
police powers and is entered into pursuant to its proprietary powers only.

15.  Article Headings. The article headings and other titles used in this Agreement
are for convenience only and shall not affect the construction of any terms or conditions of this
Agreement,

IN WITNESS WHEREOF, the parties hereto have caused this Agreement tc be
- executed on their behalt by their respective representatives, each such representative having been
first duly authorized so to act as of the effective date herein above written.

BEAZER EAST, INC.

By: M
Name: SNol <A S. /U arite e lf
Title: ’ﬁ’e s:"/_'#/ =A™

Executed this == day of D?‘“M é‘""‘ . 2010.




CITY OF GAINESVILLE, FLORIDA APPROVED AS TO FORM AND LEGALITY

vy Lrf Bl . ST calh I Wa%%

Name: __ ﬁus s & (o et/ Marion J. Radson, City Attorney

Title: s City of Gamnesville, Flon}; /77 j / M
—— | (Hsmagy €
Executed this qﬁ'&\ day of _D,@ném « 2020: Sgﬁ/g{;zf{"&l /47/ / /i f? 3%




Exhibit A
Legal Description of Public Rights-of-Way

(Maps on following two pages)
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Exhibit B
Statement of Work

Install durable secure fencing and signage near the western edge of City rights-of-way (Exhibit A) as an access
prevention measure.

Utility clearance: :
All underground utilities in the wark area will be located and marked prior to commencement of fence post installation, in

‘accordance with local procedures for utility clearance.

Fence location:
Fence will be installed near the western edge of City rights-of-way identified in Exhibit A to fimit access to these rights-of-

way from public spaces such as City streets. The approximate location of the fence is shown In Figure 1. All fencing will
be on property within City rights-of-way. Existing private structures and fences, including those within the rights of way,
will not be disturbed. Existing trees will not be disturbed. The final fence locations will be determined in the field based on
existing fences and site conditions. Where possible, fence will be placed within 2 ft of the western edge of the rights-of-

way. ,

Fence specification:
Six-foot tall, 11%2 gauge chain link permanent fence with 2-inch 0.055 line posts, 1-3/8" top rail, and 214" terminal posts

{concreted posts) will be instalied (see aftached detail: Figure 2). Twist selvage option will be used with the fence
installation.

Gate specification:
Furnish 14-ft gates at NW 26™ Ave and NW 27" Ave and one 7-ft gate at NW 29" Ave as shown in Figure 1 to provide

maintenance access. The existing gates will be removed.

Chain Link Fabric: attached securely to gate frame at intervals not exceeding 15 inches.

Hinges: designed to swing either 180 degrees outward, 180 degrees inward, or 90 degrees in or out and not twist or turn
under action of gate.

Latches: plunger bar arranged to engage stop.

Locking Device and Padlock Eyes ~ Integral part of fatch, requiring one padlock for locking,

Hold-Open Keepers: designed to automatically engage gate leaf and hold it in open position until manually released.
Posts for Swing Gates: roll-formed steel shapes may be substituted for steel pipe posts for gate leaf widths up to 14 feet
and fabric heights up to 6 feet.

Sign specifications:
Conspicuous “WARNING! NO TRESPASSING!” signs will be placed along the entire fength of the fence and at each gate.

The signs will read:

WARNING!

NO TRESPASSING!

City of Gainesville, FL

CONTAMINATED AREA
Avoid Contact with Soil and Water

FOR INFORMATION:
Alachua Co. Health Dept.: (352) 334-7930
Florida DEP: (850) 245-8927
US EPA: (800) 435-9234
24HR Emergency: (800} 320-0519




The signs will be placed at the ends of each street that dead ends into the rights-of-way. Additional signs will be placed
along the entire fence at an interval of 100 ft or less.

Signs will be approximately 2X3 ft, made of durable weather resistant material (durable metal}, with lettering in a color that
highly contrasts with the background (e.g. white background with red letters). All lettering will be at least 2" high,
“WARNING!” and “NO TRESPASSING!" lettering will be larger than the other leftering.

Signs will be unobstructed and mounted in such a manner that the center of the sign is approx 56" above ground surface
and capable of being seen from at least 75 ft away from all access locations.

Soll Management and Dust Control

Soil removed from the installation of the fence/gate posts will be stored in 55-gallon drums. The soil will be properly
disposed of in accordance with Federal, State, and local regulations. Water spraying will be utilized as necessary for dust
suppression during the fence installation activity.
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FLORIDA DEPARTMENT GF § \
e P ™

Ana M. Viamonte Ros, M.D.. M.P.H.

Charlie Crist
State Surgeon General

Governor

Thursday, July 08, 2010

Fred Murry

Asst, City Manager, Gainesville
PO BOX 490, Station 6
Gainesville, FL 32602-0490

Mr. Mitchell Brourman
Environmental Manager
Beazer East Incorporated

One Oxford Centre, Suite 3000
Pittsburgh, PA 15219

RE:  City of Gainesville Easement Fencing and Signage

Dear Mr. Murry and Mr. Brourman:

In February 2009, consultants for Beazer tested soil in the City of Gainesville easement just west of the
Koppers hazardous waste site. The Fiorida Department of Health (FDOH) reviewed the results and
determined that incidental ingestion (swallowing) for more than a year of very small amounts of dioxin
contaminated surface soil could possibly harm children's health (July 17, 2009 DOH/ATSDR Health
Consuiltation Report). The Alachua County Health Department (ACHD) issued a health advisory warning
parents to keep their children out of this easement. The ACHD and FDOH met onsite with you, City of
Gainesville Attorney Marion Radson, and representatives from EPA including Mr. Scott Miller. At that
time we recommended a secure fence be installed with warning signs along the perimeter of the
easement. Consultants for Beazer erected a temporary plastic web fence along some sections of the
easement and posted some plastic warning signs.

The ACHD recently visited the easement and found the gate unlocked and warning signs missing.
Residents report that children routinely use the easement as a short-cut between streets. It appears the
temporary barriers are not effective in preventing trespass on this easement,

The FDOH and ACHD recommend that the City of Gainesville and/or Beazer replace these temporary
barriers with more effective barriers such as a 6-foot chain link fence with attached metal warning signs
installed along the entire perimeter of the easement. In the interim, while a more effective barrier is
considered, ACHD would like permission to install metal warning signs along the perimeter of the

easement.

Sincerely,

4 A 1\

;L‘vv‘ \'A\“ﬁ‘\m ]x\k
Anthony Dennis
Environmental Health Director
Alachua County Health Department
Florida Department of Health

- s N

Cc:

Scott Miller, US EPA Region 4
Kelsey Helton, FDEP

Randy Merchant, FDOH

Alachua County Health Department » Environmental Health
224 SE 24" Streete Gainesville, FL 32641



