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Subject: FW: Beazer East CD email 1 of 3
Date: Tuesday, July 16, 2013 2:37:10 PM
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APPENDICES B - G .pdf


FYI
 
Scott Miller
Air Toxics Assessment and Implementation Section
Air Toxics and Monitoring Branch
Air, Pesticides, and Toxics
Management Division
U.S. EPA Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
Phone (404)562-9120
Fax (404) 562-9095
 


From: Luke, Cheryl (ENRD) [mailto:Cheryl.Luke@usdoj.gov] 
Sent: Tuesday, July 16, 2013 2:14 PM
To: Philson, Caroline; Miller, Scott; McChesney, Charles E (Pittsburgh) USA; Wolfson, Timothy C.
Subject: FW: Beazer East CD email 1 of 3
 
FYI.  CHER
 
Note that the court reformatted the actual Decree we lodged using the WORD version of the decree
I sent them on July 5.  As a result the page numbers in the Table of Contents do not match up with
the actual pages.  
 


From: Dunne, Timothy (ENRD) 
Sent: Tuesday, July 16, 2013 1:05 PM
To: Luke, Cheryl (ENRD)
Subject: Beazer East CD email 1 of 3
 
Cher,
 
I am sending you the CD and Appendices in 3 emails.  This first one is the CD and Appendices B
through G.  Appendix A has been broken up into 2 parts which I will attach to the subsequent 2
emails.
 
Tim.
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 I.  BACKGROUND 



a) The United States of America (United States), on behalf of the 



Administrator of the United States Environmental Protection Agency (EPA), filed a 



complaint in this matter pursuant to Sections 106 and 107 of the Comprehensive 



Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C. 



'' 9606, 9607. 



b) The United States in its complaint seeks, inter alia: (1) reimbursement of 



costs incurred by EPA and the Department of Justice (DOJ) for response actions at the 



Cabot/Koppers Superfund Site in Gainesville, Alachua County, Florida, together with 



accrued interest; and (2) performance of response actions by the defendant at the Site 



consistent with the National Contingency Plan, 40 C.F.R. Part 300 (NCP). 



c) In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 



42 U.S.C. ' 9621(f)(1)(F), EPA notified the State of Florida (the State) on March 2, 



2011, of negotiations with a potentially responsible party (PRP) regarding the 



implementation of the remedial design and remedial action for the Site, and EPA has 



provided the State with an opportunity to participate in such negotiations and be a party 



to this Consent Decree. 



d) In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. ' 9622(j)(1), 



EPA notified the Department of the Interior on March 2, 2011, of negotiations with a 



PRP regarding the release of hazardous substances that may have resulted in injury to the 



natural resources under federal trusteeship and encouraged the trustee to participate in the 



negotiation of this Consent Decree. 
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e) Beazer East, Inc., the defendant that has entered into this Consent Decree 



(Beazer or Settling Defendant) does not admit any liability to Plaintiff arising out of the 



transactions or occurrences alleged in the complaint, nor does it acknowledge that the 



release or threatened release of hazardous substances at or from the Site constitutes an 



imminent and substantial endangerment to the public health or welfare or the 



environment.   



f) Pursuant to Section 105 of CERCLA, 42 U.S.C. ' 9605, EPA proposed 



the Site for placement on the National Priorities List (NPL), set forth at 40 C.F.R. Part 



300, Appendix B, in October, 1981.  NPL listing was finalized in 1983.  In response to a 



release or a substantial threat of a release of hazardous substances at or from the Site, 



Remedial Investigations (RIs) were completed in 1987 and 1989, and a Feasibility Study 



(FS) was completed in May of 1990, pursuant to 40 C.F.R. ' 300.430.   



g) The initial Record of Decision (1990 ROD) was issued by EPA on 



September 27, 1990.  In March, 1991, EPA completed a Consent Decree with Cabot 



Carbon Corporation (Cabot) agreeing to the development of a remedial design (RD) for 



the Cabot (southeast) portion of the Site (the Cabot CD).  In March, 1991, EPA also 



issued to Settling Defendant a separate UAO (1991 Beazer UAO) requiring 



implementation of the remedial actions required under the 1990 ROD for the Beazer 



portion of the Site.  At that time, Cabot and Settling Defendant began to pursue 



remediation independently and started developing separate Remedial Designs for Cabot 



and Koppers portions of the Site. In an April, 1992 Consent Decree, Cabot agreed to 



develop the RD and implement the remedial action (RA) for the Cabot portion of the Site 



(the 1992 Cabot CD).  On April 28, 1994, EPA issued an amendment to the 1991 Beazer 
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UAO, expanding the scope of Beazer’s obligations to include an additional remedial 



investigation and feasibility study at the Koppers portion of the Site.  In September 1996, 



a Consent Decree (the 1996 Consent Decree) was entered between EPA, Beazer, CSX 



Transportation Inc., (CSX) and Koppers Inc. in the United States District Court for the 



Northern District of Florida to resolve Case NO. 93-10136 filed by the United States 



against Beazer, CSX, and Koppers Inc. relating to the reimbursement of past response 



costs and payment of future oversight costs at the Koppers portion of the Site.  Under the 



1996 Consent Decree the Settling Defendant is obligated to, has been, and must continue 



to reimburse EPA’s ongoing oversight costs at the Site.     



h)  The facility that existed on the Cabot portion of the Site began operations 



in the early 1900s.  Cabot Corporation bought the operation in the mid 1940s and 



continued operating a pine tar and charcoal generation facility.  That business resulted in 



the generation of a number of products, including pine oil, turpentine, pine tar, charcoal, 



pyroligneous acid, and other blended solvents, at the rate of an estimated 6,000 gallons of 



crude wood oil and pitch per day.  In 1967, the Cabot portion of the Site was sold to a 



local private investor, and approximately 10 years later it was developed into the existing 



shopping center.  A release of materials from a former Cabot process lagoon occurred 



during this period, resulting in contamination of Hogtown and Springstead Creeks.  



 i) The wood-treating plant that formerly existed on the western side of the 



Site (the Koppers Facility) began operations in 1916 with the American Lumber and 



Treating Company preserving wood utility poles and timbers while leasing the real 



property from Seaboard Coastline Railroad (SCR).  Koppers Company, Inc. (KCI) 



purchased the plant operations in 1954 and continued to lease the real property from 
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SCR.  In 1984, KCI purchased the real property from SCR.  On December 29, 1988, KCI 



sold certain of its business assets, including the Koppers Facility in Gainesville, as well 



as the right to use the “Koppers” trade name, to Koppers Industries, Inc., n/k/a Koppers 



Inc. (KI).  Shortly thereafter, in January 1989, KCI changed its name to Beazer Materials 



and Services, Inc., and then again changed its name in April 1990 to Beazer East, Inc., its 



current name.  KI owned and operated the Koppers Facility until it ceased wood treating 



operations in 2009.  In March 2010, Beazer purchased the real property comprising the 



Koppers Facility from KI, and Beazer is the current owner of the Koppers Facility. 



j) At the Koppers portion of the Site, data from studies conducted after 



issuance of the 1990 ROD revealed Site conditions that were not contemplated by the 



1990 ROD or 1991 Beazer UAO.  The 1991 Beazer UAO was subsequently amended in 



April of 1994.  Pursuant to the 1994 Amendment to the 1991 Beazer UAO, Settling 



Defendant conducted supplemental remedial investigations and prepared a Supplemental 



FS in 1997 which was revised in 1999.  The data gathered during that process, in 



conjunction with data from two five-year reviews from the Site conducted in 2001 and 



2006, were the basis of environmental investigation and interim measures completed 



through 2011.  EPA approved a Final Feasibility Study (FS) Report in May, 2010.  A 



third five-year review was completed in 2011, following the publication of the 2011 



Amended ROD attached as Appendix A.     



k) The Site is the Cabot/Koppers Superfund Site, located in the City of 



Gainesville, Alachua County, Florida and the areal extent of contamination emanating 



from that location including soils, sediments, underlying aquifers and creeks, with the 



exception of the outlined area identified as the “Northeast Lagoon” as depicted on the 



Case 1:13-cv-00029-RS-GRJ   Document 9   Filed 07/09/13   Page 7 of 114











5 



 



map attached as Appendix C-1.  The Site is comprised of (1) the former Koppers Facility; 



(2) the former Cabot Facility; (3) areas to the north, south, east and west of the former 



Koppers Facility within the extent of soil contamination emanating from the Site; and    



4) portions of Springstead Creek and Hogtown Creek, within the extent of sediment 



contamination emanating from the Site.  The boundaries of the former Koppers Facility 



are outlined on the map attached as Appendix D, as more specifically depicted in the 



Warranty Deed attached as Appendix E.  The former Cabot Facility is bounded by State 



Highway 120 to the South; North Main Street to the east, CSX railroad spur to the west; 



and NE 28
th



 Place to the North, as depicted on Appendix D.  Springstead Creek is located 



north of both the former Koppers and Cabot Facilities and it flows west to join with 



Hogtown Creek located west of the former Koppers and Cabot Facilities; Hogtown Creek 



flows south.  The map attached as Appendix C-2 to this Consent Decree depicts the areal 



extent of the former Koppers Facility and the former Cabot Facility.   



(l)   The components of the Site have been defined as six operable units (OUs) 



for purposes of the remediation.  OU-00 was a Site-wide operable unit created in the 



1990 ROD which addressed the remediation of the surface soils and Surficial aquifer at 



both the Cabot portion and the Koppers portion of the Site.  OU-00 has now been 



superseded by the operable units OU-1 through OU-5 pursuant to the 2011 Amended 



ROD.  OU-1 is all remedial actions related to the former Cabot Facility and remediation 



of contaminated sediments in Hogtown and Springstead Creeks attributable to the former 



Cabot Facility.  OU-2 is all remedial actions related to soils at the former Koppers 



Facility and the Surficial Aquifer underlying the former Koppers Facility.  OU-3 is all 



remedial actions in the Hawthorn Group that are taken in response to conditions 
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attributable to the former Koppers or Cabot Facilities, and OU-4 is all remedial actions in 



the Upper Floridan Aquifer that are taken in response to conditions that are attributable to 



the former Koppers Facility.  OU-5 is remediation of the areal extent of soil 



contamination attributable to the former Koppers Facility located west, south, east, and 



north of the former Koppers Facility and remediation of contaminated sediments in 



Hogtown and Springstead Creeks and the ditch running from the former Koppers Facility 



to Springstead Creek, to the extent such contaminated sediments are attributable to and 



downstream of the former Koppers Facility.     



m)   All remedial actions for OU-1 required by the 1990 ROD are to be completed 



by Cabot pursuant to the 1992 Cabot CD.  Cabot is performing the remaining OU-1 



remediation under the 1992 Cabot CD.  Also under the 1990 ROD, remedial actions for 



OU-00 were conducted by Settling Defendant pursuant to the 1991 Beazer UAO and 



1994 amendments thereto.  Contaminated groundwater from the Surficial aquifer was 



(and continues to be) extracted, pre-treated, and discharged to the publicly owned 



treatment works.  Certain remedial activities required by the 1990 ROD were completed.  



However, EPA determined from the subsequent studies that further remediation was 



needed in OU-1 and OU-2 and that the hydrogeologic units comprising OU-3 and OU-4 



also needed to be remediated.  Further, EPA has determined that some off-Site soils and 



sediments comprising OU-5 need to be remediated. 



n) Pursuant to Section 117 of CERCLA, 42 U.S.C. ' 9617, EPA published 



notice of the completion of the Final FS and of the proposed plan for a final Site-wide 



remedial action of all operable units on July 15, 2010, in a major local newspaper of 



general circulation.  EPA provided an opportunity for written and oral comments from 
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the public on the proposed plan for remedial action.  Beazer submitted extensive 



comments on the proposed plan.  A copy of the transcript of the public meeting is 



available to the public as part of the administrative record upon which the Regional 



Administrator, EPA Region 4, based the selection of the response action. EPA also 



responded to the public comments, and those responses, as well as the comments, are 



located in a Responsiveness Summary at Appendix A to the 2011 Amended ROD.  These 



activities meet all the requirements for a ROD amendment pursuant to the National 



Contingency Plan at 40 C.F.R. Section 300.435( c )(2) (ii).    



o) The decision by EPA on the remedial action to be implemented at the Site 



is embodied in the 2011 Amended ROD, executed on February 2, 2011, on which the 



State had a reasonable opportunity to review and comment.  The Amended ROD includes 



significant changes between the final plan (as specified in the Amended ROD) and the 



proposed plan, including:  soil stabilization/solidification in both the Surficial Aquifer 



and Upper Hawthorn Group where there have been monitored exceedances of 



groundwater cleanup levels in the Upper Floridan Aquifer; inclusion of specific criteria 



that detail conditions under which additional containment and treatment of contaminated 



groundwater in the Upper Floridan Aquifer will take place; the addition of an expanded 



monitoring network in the Upper Floridan Aquifer underlying the former Koppers 



Facility; and potential groundwater contamination from the former Cabot Facility in the 



Hawthorn Group will be investigated and remediated.  Notice of the Amended ROD was 



published in accordance with Section 117(b) of CERCLA, 42 U.S.C. ' 9617(b). 



p) Based on the information presently available to EPA, EPA believes that 



the Work described in this Consent Decree will be properly and promptly conducted by 



Case 1:13-cv-00029-RS-GRJ   Document 9   Filed 07/09/13   Page 10 of 114











8 



 



Settling Defendant if conducted in accordance with the requirements of this Consent 



Decree and its appendices.  Prior to entry of this Consent Decree the parties will file a 



motion to terminate the 1996 Consent Decree.  Upon entry of this Consent Decree, the 



1994 Amended UAO will be terminated and all remedial Work will be performed by 



Settling Defendant pursuant to this Consent Decree.  Upon entry by this Court of the 



order granting the motion to terminate the 1996 Consent Decree all future response costs 



will be thereafter paid pursuant to the terms of this Consent Decree.   



q) Solely for the purposes of Section 113(j) of CERCLA, 42 U.S.C.                



' 9613(j), the remedy set forth in the Amended ROD and the Work to be performed by 



Settling Defendant shall constitute a response action taken or ordered by the President for 



which judicial review shall be limited to the administrative record. 



r) The Parties recognize, and the Court by entering this Consent Decree 



finds, that this Consent Decree has been negotiated by the Parties in good faith and 



implementation of this Consent Decree will expedite the cleanup of the Site and will 



avoid prolonged and complicated litigation between the Parties, and that this Consent 



Decree is fair, reasonable, and in the public interest.  



NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 



 



 



 



 



 



 



Case 1:13-cv-00029-RS-GRJ   Document 9   Filed 07/09/13   Page 11 of 114











9 



 



 II.  JURISDICTION 



1. This Court has jurisdiction over the subject matter of this action pursuant to 28 



U.S.C. '' 1331 and 1345, and 42 U.S.C. '' 9606, 9607, and 9613(b).  This Court also 



has personal jurisdiction over Settling Defendant.  Solely for the purposes of this Consent 



Decree and the underlying complaint, Settling Defendant waives all objections and 



defenses that it may have to jurisdiction of the Court or to venue in this District.  Settling 



Defendant shall not challenge the terms of this Consent Decree or this Court=s jurisdiction 



to enter and enforce this Consent Decree. 



 III.  PARTIES BOUND 



2. This Consent Decree applies to and is binding upon the United States and upon 



Settling Defendant and its successors, and assigns.  Any change in ownership or 



corporate status of Settling Defendant including, but not limited to, any transfer of assets 



or real or personal property, shall in no way alter Defendant=s responsibilities under this 



Consent Decree. 



3. Settling Defendant shall provide a copy of this Consent Decree to each 



Supervising Contractor hired to perform the Work required by this Consent Decree and to 



each person representing Settling Defendant with respect to the Site or the Work, and 



shall condition all contracts entered into with each Supervising Contractor hereunder 



upon performance of the Work in conformity with the terms of this Consent Decree.  



Settling Defendant or its contractors shall provide written notice of the Consent Decree to 



all subcontractors hired to perform any portion of the Work required by this Consent 



Decree.  Settling Defendant shall nonetheless be responsible for ensuring that its 



contractors and subcontractors perform the Work in accordance with the terms of this 
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Consent Decree.  With regard to the activities undertaken pursuant to this Consent 



Decree, each contractor and subcontractor shall be deemed to be in a contractual 



relationship with Settling Defendant within the meaning of Section 107(b)(3) of 



CERCLA, 42 U.S.C. ' 9607(b)(3). 



 IV.  DEFINITIONS 



4. Unless otherwise expressly provided in this Consent Decree, terms used in this 



Consent Decree that are defined in CERCLA or in regulations promulgated under 



CERCLA shall have the meaning assigned to them in CERCLA or in such regulations.  



Whenever terms listed below are used in this Consent Decree or it appendices, the 



following definitions shall apply solely for purposes of this Consent Decree: 



“Cabot Facility” or “eastern portion of the Site” shall mean the portion of the 



Cabot/Koppers Superfund Site, east of the Seaboard Coastline Railroad tracks and 



excluding the former Koppers Inc. property, as described in the 1990 ROD and depicted 



on the map found on page 1-10 of the 1990 ROD.   



ACabot/Koppers Special Account@ shall mean the special account, within the EPA 



Hazardous Substances Superfund, established for the Site by EPA pursuant to Section 



122(b)(3) of CERCLA, 42 U.S.C. ' 9622(b)(3). 



“Cabot/Koppers Future Response Costs Special Account@ shall mean the special 



account, within the EPA Hazardous Substances Superfund, established for the Site by 



EPA pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C. ' 9622(b)(3), and Paragraph 



55.a (Prepayment of Future Response Costs). 



ACERCLA@ shall mean the Comprehensive Environmental Response, 



Compensation, and Liability Act, 42 U.S.C. '' 9601, 9675. 
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AConsent Decree@ shall mean this Consent Decree and all appendices attached 



hereto (listed in Section XXVIII).  In the event of conflict between this Consent Decree 



and any appendix, this Consent Decree shall control. 



ADay@ or “day “shall mean a calendar day unless expressly stated to be a working 



day.  AWorking Day@ shall mean a day other than a Saturday, Sunday, or federal or state 



holiday.  In computing any period of time under this Consent Decree, where the last day 



would fall on a Saturday, Sunday, or federal or state holiday, the period shall run until the 



close of business of the next Working Day. 



“DOJ” shall mean the United States Department of Justice and any successor 



departments, agencies, or instrumentalities of the United States. 



AEffective Date@ shall mean the date upon which this Consent Decree is entered 



by the Court as recorded on the Court docket, or, if the Court instead issues an order 



approving the Consent Decree, the date such order is recorded on the Court docket. 



AEPA@ shall mean the United States Environmental Protection Agency and its 



successor departments, agencies, or instrumentalities. 



“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance 



Superfund established by the Internal Revenue Code, 26 U.S.C. 07.



AFDEP@ shall mean the Florida Department of Environmental Protection any 



successor departments or agencies of the State. 



AFuture Response Costs@ shall mean all costs, including, but not limited to, direct 



and indirect costs, that the United States incurs in reviewing or developing plans, reports, 



and other deliverables submitted pursuant to this Consent Decree, in overseeing 



implementation of the Work, or otherwise implementing, overseeing, or enforcing this 
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Consent Decree, including, but not limited to, payroll costs, contractor costs, travel costs, 



laboratory costs, the costs incurred pursuant to Paragraph 9 (Notice to Successors-in-Title 



and Transfers of Real Property), Sections VII (Remedy Review), IX (Access and 



Institutional Controls) (including, but not limited to, the cost of attorney time and any 



monies paid to secure access and/or to secure, implement, monitor, maintain, or enforce 



Institutional Controls including, but not limited to, the amount of just compensation),  



XV (Emergency Response), Paragraph 48 (Funding for Work Takeover), and Section 



XXIX (Community Involvement).  Future Response Costs shall also include all Interim 



Response Costs, and all Interest on those Past Response Costs Settling Defendant has 



agreed to pay under this Consent Decree that has accrued pursuant to 42 U.S.C. ' 9607(a) 



during the period from January 16, 2011, to the Effective Date. 



AInstitutional Controls@ or “ICs” shall generally mean Proprietary Controls and 



state or local laws, regulations, ordinances, zoning restrictions, or other governmental 



controls or notices that: (a) limit land, water, and/or resource use to minimize the 



potential for human exposure to Waste Material at or in connection with the Site;           



(b) limit land, water, and/or resource use to implement, ensure non-interference with, or 



ensure the protectiveness of the Remedial Action; and/or (c) provide information 



intended to modify or guide human behavior at or in connection with the Site.  The term 



Institutional Controls shall also specifically include the provisions of Sections 11.2.1.13, 



11.2.2.2 and 11.2.3.4. of  the Amended ROD that specify the forms of institutional 



controls.  



AInstitutional Control Implementation and Assurance Plan@ or AICIAP@ shall mean 



the plan for implementing, maintaining, monitoring, and reporting on the Institutional 
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Controls set forth in the Amended ROD, prepared in accordance with the Statement of 



Work (SOW) attached as Appendix B.  



AInterim Response Costs@ shall mean all costs, including, but not limited to, direct 



and indirect costs,  



(a) paid by the United States in connection with the Site between January 



17, 2011,  and the Effective Date, or  



 (b) incurred prior to the Effective Date but paid after that date.  



AInterest@ shall mean interest at the rate specified for interest on investments of the 



EPA Hazardous Substance Superfund established by 26 U.S.C. ' 9507, compounded 



annually on October 1 of each year, in accordance with 42 U.S.C. ' 9607(a).  The 



applicable rate of interest shall be the rate in effect at the time the interest accrues.  The 



rate of interest is subject to change on October 1 of each year. 



AInterest Earned@ shall mean interest earned on amounts in the Cabot/Koppers 



Disbursement Special Account, which shall be computed monthly at a rate based on the 



annual return on investments of the EPA Hazardous Substance Superfund.  The 



applicable rate of interest shall be the rate in effect at the time the interest accrues. 



“Koppers Facility” shall mean the former Koppers Facility as outlined on the 



boundary map attached as Appendix D, as more specifically depicted in the Warranty 



Deed attached as Appendix E.  



ANational Contingency Plan@ or ANCP@ shall mean the National Oil and 



Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 



of CERCLA, 42 U.S.C. ' 9605, codified at 40 C.F.R. Part 300, and any amendments 



thereto. 
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 “OU-1 or Operable Unit 1” shall mean all remedial actions related to the Cabot 



Facility and remediation of contaminated sediments in Hogtown and Springstead Creeks 



attributable to Cabot. 



“OU-2 or Operable Unit 2” shall mean all remedial actions related to on-Site soils 



at and the Surficial aquifer underlying the Koppers Facility. 



“OU-3 or Operable Unit 3” shall mean the Hawthorn Group (i.e. the 



hydrogeologic unit lying below the Surficial Aquifer and above the Upper Floridan 



Aquifer) with contamination attributable to the former Koppers or Cabot Facilities, and 



all remedial action to take place related to same. 



“OU-4 or Operable Unit 4” shall mean the Upper Floridan Aquifer with 



contamination attributable to the former Koppers Facility, and all remedial action to take 



place related to same. 



“OU-5 or Operable Unit 5” shall mean all remedial actions related to the areal 



extent of soil and sediment contamination attributable to the former Koppers Facility 



located west and north of the former Koppers Facility and remediation of contaminated 



sediments in Hogtown and Springstead Creeks attributable to the Koppers Facility.  



“OU-00” shall mean a Site-wide operable unit created in the 1990 ROD which 



addressed the remediation of the surface soils and Surficial Aquifer at both the Cabot 



portion and the Koppers portion of the Site.  OU-00 has now been superseded by the 



operable units OU-1 through OU-5 pursuant to the 2011 Amended ROD. 



AParagraph@ shall mean a portion of this Consent Decree identified by an Arabic 



numeral or an upper or lower case letter. 



AParties@ shall mean the United States and the Settling Defendant. 
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APast Response Costs@ shall mean all costs, including, but not limited to, direct 



and indirect costs, that the United States paid at or in connection with the Site through 



January 16, 2011, plus Interest on all such costs which has accrued pursuant to 42 U.S.C. 



' 9607(a) through such date. 



APerformance Standards@ shall mean those cleanup standards and goals, standards 



of control, and other substantive requirements, criteria or limitations, identified in the 



Amended ROD, the Remedial Action Work Plan, the Remedial Design Work Plan and 



the Remedial Design developed by Respondents  and approved by EPA.  



APlaintiff@ shall mean the United States.    



“Pre-Achievement O&M” shall mean all operation and maintenance activities 



required of the Remedial Action to achieve Performance Standards, as provided under the 



Operation and Maintenance Plan approved or developed by EPA pursuant to Section VI 



(Performance of the Work by Settling Defendants) and the SOW until Performance 



Standards are met. 



“Post- Achievement O&M” shall mean all activities required to maintain the 



effectiveness of the Remedial Action after Performance Standards are met, as required 



under the Operation and Maintenance Plan approved or developed by EPA pursuant to 



Section VI (Performance of the Work by Settling defendants) and the SOW. 



AProprietary Controls@ shall mean deed restrictions, easements or covenants 



running with the land that (i) limit land, water or resource use and/or provide access 



rights and (ii) are created pursuant to common law or statutory law by an instrument that 



is recorded by the owner in the appropriate land records office.  



ARCRA@ shall mean the Solid Waste Disposal Act, 42 U.S.C. '' 6901, 6992 (also 
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known as the Resource Conservation and Recovery Act). 



ARecord of Decision@ or AAmended ROD@ shall mean the EPA Record of 



Decision relating to the Cabot/Koppers Superfund Site signed on February 2, 2011, by 



the Regional Administrator, EPA Region 4, or his/her delegate, and all attachments 



thereto.  The Amended ROD is attached as Appendix A. 



“1990 ROD” shall mean the initial Record of Decision issued by EPA on 



September 27, 1990 which has been superceded by the Amended ROD.



ARemedial Action@ shall mean all activities Settling Defendant is required to 



perform under the Consent Decree to implement the Amended ROD with respect to OUs 



2 through 5, in accordance with the Statement of Work  (SOW), the final approved 



remedial design submission, the approved Remedial Action Work Plan, and other plans 



approved by EPA, including  Pre-achievement O&M and implementation of Institutional 



Controls, until the Performance Standards are met, and excluding performance of the 



Remedial Design, Post-Achievement O&M, and the activities required under 



Section XXV (Retention of Records). 



ARemedial Action Work Plan@ shall mean the document developed pursuant to 



Paragraph 12 (Remedial Action) and approved by EPA, and any modifications thereto. 



ARemedial Design@ shall mean those activities to be undertaken by Settling 



Defendant to develop the final plans and specifications for the Remedial Action pursuant 



to the Remedial Design Work Plan. 



ARemedial Design Work Plan@ shall mean the document developed pursuant to 



Paragraph 11 (Remedial Design) and approved by EPA, and any modifications thereto. 



ASection@ shall mean a portion of this Consent Decree identified by a Roman 
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numeral.   



ASettling Defendant shall mean Beazer East, Inc.   



ASite@ shall mean the Cabot/Koppers Superfund Site, located at and around 200 



NW 23
rd



 Avenue in the City of Gainesville in Alachua County, Florida, and wherever 



else the contamination has come to be found, with the exception of the Northeast Lagoon 



generally located at the intersection of N. Main Street and NE 28
th



 Place. The Site is 



comprised of Operable Units 1-5, and is depicted generally on the Site map attached as 



Appendix C.  These maps are from the Amended ROD at Figures 1 and 2.  



AState@ shall mean the State of Florida.   



AStatement of Work@ or ASOW@ shall mean the statement of work for 



implementation of the Remedial Design, Remedial Action, and Pre- and Post-



Achievement O&M at the Site, as set forth in Appendix B to this Consent Decree and any 



modifications made in accordance with this Consent Decree. 



Successors-in-Title and Transfers of Real Property), Sections VII (Remedy 



Review), IX (Access and Institutional Controls), XV (Emergency Response), and 



Paragraph 48 (Funding for Work Takeover), or the costs incurred by the United States in 



enforcing the terms of this Consent Decree, including all costs incurred in connection 



with Dispute Resolution pursuant to Section XIX (Dispute Resolution) and all litigation 



costs.  



ASupervising Contractor@ shall mean the principal contractor retained by Settling 



Defendant to supervise and direct the implementation of the Work under this Consent 



Decree. 



ATransfer@ shall mean to sell, assign, convey, lease, mortgage, or grant a security 
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interest in, or where used as a noun, a sale, assignment, conveyance, or other disposition 



of any interest by operation of law or otherwise. 



AUnited States@ shall mean the United States of America and each department, 



agency and instrumentality of the United States, including DOJ, EPA, and any federal 



natural resource trustee. 



AWaste Material@ shall mean (1) any Ahazardous substance@ under Section 101(14) 



of CERCLA, 42 U.S.C. ' 9601(14); (2) any pollutant or contaminant under Section 



101(33) of CERCLA, 42 U.S.C. ' 9601(33); (3) any Asolid waste@ under Section 



1004(27) of RCRA, 42 U.S.C. ' 6903(27); and (4) any Ahazardous material@ under 



Florida statute.   



AWork@ shall mean all activities and obligations Settling Defendant is required to 



perform under this Consent Decree, except the activities required under Section XXV 



(Retention of Records). 



 V.  GENERAL PROVISIONS 



5. Objectives of the Parties.  The objectives of the Parties in entering into this 



Consent Decree are to protect public health or welfare or the environment by the design 



and implementation of response actions at the Site by Settling Defendant, to pay response 



costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling Defendant as 



provided in this Consent Decree as well as all prior Administrative Orders and Consent 



Decrees issued to the Settling Defendant with respect to the Site.  



6. Commitments by Settling Defendant.  Except as otherwise stated herein, Settling 



Defendant is obligated to perform all Work required to remediate the portion of the Site 



defined as Operable Units 2, 4 and 5, and the portion of Operable Unit 3 specified in the 
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next sentence, in accordance with this Consent Decree, the Amended ROD, the SOW, 



and all work plans and other plans, standards, specifications, and schedules set forth in 



this Consent Decree or developed by Settling Defendant and approved by EPA pursuant 



to this Consent Decree.  With respect to Operable Unit 3, Settling Defendant is obligated 



to perform Work only to the extent that the conditions being remediated are attributable 



to the Koppers Facility as determined by EPA.  Settling Defendant is not obligated to 



perform any Work required to remediate conditions in Operable Unit 3 that are 



attributable to the Cabot Facility.  Defendant is not obligated to perform any work that 



has been acknowledged by EPA in the Amended ROD or the 1992 Cabot CD as being the 



responsibility of Cabot.  Settling Defendant shall pay the United States for Past Response 



Costs, Interim Response Costs and Future Response Costs as provided in this Consent 



Decree.    



7. Compliance With Applicable Law.  All activities undertaken by Settling 



Defendant pursuant to this Consent Decree shall be performed in accordance with the 



requirements of all applicable federal and state laws and regulations.  Settling Defendant 



must also comply with all applicable or relevant and appropriate requirements of all 



federal and state environmental laws as set forth in the Amended ROD and the SOW 



unless EPA, in the exercise of its authority under Section 300.430(f)(1)(ii)(B) of the 



NCP, determines that the statutory factors in Section 121(d) of CERCLA and the factors 



in Section 300.430(f)(1)(ii)(C) of the NCP are satisfied.  The activities conducted 



pursuant to this Consent Decree, if approved by EPA, shall be deemed to be consistent 



with the NCP. 



8. Permits. 
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a.  As provided in Section 121(e) of CERCLA, 42 U.S.C. ' 9621(e), 



and Section 300.400(e) of the NCP, no permit shall be required for 



any portion of the Work conducted entirely on-site (i.e., within the 



areal extent of contamination or in very close proximity to the 



contamination and necessary for implementation of the Work).  



Where any portion of the Work that is not on-site requires a federal 



or state permit or approval, Settling Defendant shall submit timely 



and complete applications and take all other actions necessary to 



obtain all such permits or approvals. 



b. Settling Defendant may seek relief under the provisions of 



Section XVIII (Force Majeure) for any delay in the performance of 



the Work resulting from a failure to obtain, or a delay in obtaining, 



any permit or approval referenced in Paragraph 8.a and required 



for the Work, provided that it has submitted timely and complete 



applications and taken all other actions necessary to obtain all such 



permits or approvals. 



c. This Consent Decree is not, and shall not be construed to be, a 



permit issued pursuant to any federal or state statute or regulation. 



9. Notice to Successors-in-Title and Transfers of Real Property. 



a. Settling Defendant shall, at least sixty (60) days prior to any 



Transfer of any real property located at the Site, give written 



notice: (i) to the transferee regarding the Consent Decree and any 



Institutional Controls regarding the real property; and (ii) to EPA 
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and the State regarding the proposed Transfer, including the name 



and address of the transferee and the date on which the transferee 



was notified of the Consent Decree and any Institutional Controls.  



b. Settling Defendant may Transfer any real property it currently 



owns and which is located at the Site only if: (1) any Proprietary 



Controls required by Paragraph 26.c have been recorded with 



respect to the real property; or (2) Settling Defendant has obtained 



an agreement from the transferee, enforceable by Settling 



Defendant and the United States, to (i) allow access and restrict 



land/water use, pursuant to Paragraphs 27.a and 27.b, (ii) record 



any Proprietary Controls on the real property, pursuant to 



Paragraph 27.c, and (iii) subordinate its rights to any such 



Proprietary Controls, pursuant to Paragraph 27.c, and EPA has 



approved the agreement in writing.  If, after a Transfer of the real 



property, the transferee fails to comply with the agreement 



provided for in this Paragraph 9.c, Settling Defendant shall take all 



reasonable steps to obtain the transferee=s compliance with such 



agreement.  The United States may seek the transferee=s 



compliance with the agreement and/or assist Settling Defendant in 



obtaining compliance with the agreement.  Settling Defendant shall 



reimburse the United States under Section XVI (Payments for 



Response Costs), for all costs incurred, direct or indirect, by the 



United States regarding obtaining compliance with such 



Case 1:13-cv-00029-RS-GRJ   Document 9   Filed 07/09/13   Page 24 of 114











22 



 



agreement, including, but not limited to, the cost of attorney time. 



c. In the event of any Transfer of real property located at the Site, 



unless the United States otherwise consents in writing, Settling 



Defendant shall continue to comply with its obligations under the 



Consent Decree, including, but not limited to, its obligation to 



provide and/or secure access, to implement, maintain, monitor, and 



report on Institutional Controls, and to abide by such Institutional 



Controls. 



 VI.  PERFORMANCE OF THE WORK BY SETTLING DEFENDANT 



10. Selection of Supervising Contractor.



a. All aspects of the Work to be performed by Settling Defendant 



pursuant to Sections VI (Performance of the Work by Settling 



Defendant), VIII (Quality Assurance, Sampling and Data 



Analysis), IX (Access and Institutional Controls), and XV 



(Emergency Response) shall be under the direction and supervision 



of the Supervising Contractor, the selection of which shall be 



subject to disapproval by EPA after a reasonable opportunity for 



review and comment by the State. Within ten days after the 



lodging of this Consent Decree, Settling Defendants shall notify 



EPA and the State in writing of the name, title, and qualifications 



of any contractor proposed to be the Supervising Contractor.  With 



respect to any contractor proposed to be the Supervising 



Contractor, Settling Defendant shall demonstrate that the proposed 
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contractor has a quality assurance system that complies with 



ANSI/ASQC E4-1994, ASpecifications and Guidelines for Quality 



Systems for Environmental Data Collection and Environmental 



Technology Programs@ (American National Standard, January 5, 



1995), by submitting a copy of the proposed contractor=s Quality 



Management Plan (QMP).  The QMP should be prepared in 



accordance with AEPA Requirements for Quality Management 



Plans (QA/R-2)@ (EPA/240/B-01/002, March 2001, reissued May 



2006) or equivalent documentation as determined by EPA.  EPA 



will issue a notice of disapproval or an authorization to proceed 



regarding the hiring of the proposed contractor.  If at any time 



thereafter, Settling Defendant proposes to change a Supervising 



Contractor, Settling Defendant shall give such notice to EPA and 



the State and must obtain an authorization to proceed from EPA, 



after a reasonable opportunity for review and comment by the 



State, before the new Supervising Contractor performs, directs, or 



supervises any Work under this Consent Decree.     



b.  If EPA disapproves a proposed Supervising Contractor, EPA will 



notify Settling Defendant in writing.  Settling Defendant shall 



submit to EPA a list of contractors, including the qualifications of 



each contractor, which would be acceptable to them within thirty 



(30) days after receipt of EPA=s disapproval of the contractor 



previously proposed.  EPA will provide written notice of the 
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names of any contractor(s) that it disapproves and an authorization 



to proceed with respect to any of the other contractors.  Settling 



Defendant may select any contractor from that list that is not 



disapproved and shall notify EPA of the name of the contractor 



selected within twenty-one (21) days after EPA=s authorization to 



proceed. 



c. If EPA fails to provide written notice of its authorization to 



proceed or disapproval as provided in this Paragraph and this 



failure prevents Settling Defendant from meeting one or more 



deadlines in a plan approved by EPA pursuant to this Consent 



Decree, Settling Defendant may seek relief under Section XVIII 



(Force Majeure). 



11. Remedial Design. 



a. Within sixty (60) days after EPA=s issuance of an authorization to 



proceed pursuant to Paragraph 10 (Selection of Supervising 



Contractor), Settling Defendant shall submit to EPA and the State 



a work plan for the design of the Remedial Action of the Site 



(Remedial Design Work Plan.  The Remedial Design Work Plan 



shall provide for design of the remedy set forth in the Amended 



ROD in Section11.0, in accordance with the SOW and for 



achievement of the Performance Standards and other requirements 



set forth in the Amended ROD, this Consent Decree, and/or the 



SOW.  Upon its approval by EPA, the Remedial Design Work Plan 
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shall be incorporated into and enforceable under this Consent 



Decree.  Within sixty (60) days after EPA=s issuance of an 



authorization to proceed under Paragraph 10, Settling Defendant 



shall submit to EPA and the State a Health and Safety Plan for 



field design activities that conforms to the applicable Occupational 



Safety and Health Administration and EPA requirements 



including, but not limited to, 29 C.F.R. ' 1910.120. 



b. The Remedial Design Work Plan shall include plans and schedules 



 for implementation of all remedial design and pre-design tasks 



 identified in the SOW, including, but not limited to, plans and 



 schedules for the completion of the designs for: (1) A vertical 



 barrier wall in-situ (approximately 65 feet deep) surrounding the 



 soil consolidation area; (2) A low-permeability cap/cover over the 



 soil consolidation area; (3) In-place solidification and stabilization 



 of contamination from ground surface to the top of the middle 



 Hawthorn Clay (approximately 65 feet below land surface (bls)) 



 underlying the former Northern Lagoon and Drip Track Areas 



 shown in the map at Appendix C-2; (4) In-situ geochemical 



 stabilization of DNAPL from ground surface to the top of the 



 middle Hawthorn Clay in the former South Lagoon and Process 



 Areas shown in the map at Appendix C-2; (5) Injection of 



 oxidizing chemicals into the lower Hawthorn Group  in the former 



 source areas through existing wells and at the eastern property 
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 boundary in new injection wells; (6) Hydraulic containment of 



 contaminated groundwater through extraction and treatment in 



 areas where chemicals of concern (COCs) exceed cleanup goals; 



 (7) Construction of additional monitoring/extraction wells for the 



 existing monitoring well network, as necessary; (8) Monitored 



 natural attenuation (MNA) in  areas where there are low-level 



 exceedance of cleanup goals; (9) A soil management plan;  



 (10) A storm water management plan; (11) Expansion of the well 



 monitoring network for the Surficial  Aquifer and Hawthorn 



 Group; (12) Hydraulic containment of contaminated groundwater 



 in the Surficial Aquifer through extraction and treatment;  



 (13) An off-Site soil excavation plan; (14) Institutional Controls; 



 and (15) An off-Site sediment remediation work plan.  In addition, 



 the Remedial Design Work Plan shall include a schedule for 



 completion of the Remedial Action Work Plan. 



c. Upon approval of the Remedial Design Work Plan by EPA, after a 



reasonable opportunity for review and comment by the State, and 



submission of the Health and Safety Plan for all field activities to 



EPA and the State, Settling Defendant shall implement the 



Remedial Design Work Plan.  Settling Defendant shall submit to 



EPA and the State all plans, reports, and other deliverables 



required under the approved Remedial Design Work Plan in 



accordance with the approved schedule for review and approval 
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pursuant to Section XI (EPA Approval of Plans, Reports  and 



Other Deliverables).  Unless otherwise directed by EPA, Settling 



Defendant shall not commence further Remedial Design activities 



at the Site prior to approval of the Remedial Design Work Plan. 



d. The preliminary design submission shall include, at a minimum, 



the following: (1) design criteria; (2) results of treatability studies, 



pilot tests and field demonstrations; (3) results of additional field 



sampling and pre-design work; (4) project delivery strategy;         



(5) preliminary plans, drawings and sketches; (6) required 



specifications in outline form; and (7) preliminary construction 



schedule. 



e. The intermediate design submission, if required by EPA or if 



independently submitted by Settling Defendant, shall be a 



continuation and expansion of the preliminary design.   



f. The pre-final/final design submission shall include, at a minimum, 



the following: (1) final plans and specifications; (2) Operation and 



Maintenance Plan; (3) Construction Quality Assurance Plan 



(CQAP); (4) Field Sampling Plan (directed at measuring progress 



towards meeting Performance Standards); and (5) Contingency 



Plan.  The CQAP, which shall detail the approach to quality 



assurance during construction activities at the Site, shall specify a 



quality assurance official, independent of the Supervising 



Contractor, to conduct a quality assurance program during the 
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construction phase of the project. 



12. Remedial Action 



a. Within sixty (60) days after the approval of the final design 



submission, Settling Defendant shall submit to EPA and the State a 



work plan for the performance of the Remedial Action at the Site 



(Remedial Action Work Plan).  The Remedial Action Work Plan 



shall provide for construction and implementation of the remedy 



set forth in the Amended ROD and achievement of the 



Performance Standards, in accordance with this Consent Decree, 



the Amended ROD, the SOW, and the design plans and 



specifications developed in accordance with the Remedial Design 



Work Plan and approved by EPA.  Upon its approval by EPA, the 



Remedial Action Work Plan shall be incorporated into and 



enforceable under this Consent Decree.  At the same time as it 



submits the Remedial Action Work Plan, Settling Defendant shall 



submit to EPA and the State a Health and Safety Plan for field 



activities required by the Remedial Action Work Plan that 



conforms to the applicable Occupational Safety and Health 



Administration and EPA requirements including, but not limited 



to, 29 C.F.R. ' 1910.120. 



b. The Remedial Action Work Plan shall include plans and schedules 



 for implementation of all remedial action tasks identified in the 



 SOW, including, but not limited to plans and schedules for the 
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 construction or implementation of the following:  (1) A vertical 



 barrier wall in-situ (approximately 65 feet deep) surrounding the 



 soil consolidation area; (2) A low-permeability cap/cover over the 



 soil consolidation area; (3) In-place solidification and stabilization 



 of contamination from ground surface to the top of the middle 



 Hawthorn Clay (approximately 65 feet below land surface (bls)) 



 underlying the former Northern Lagoon and Drip Track Areas 



 shown in the map at Appendix C-2; (4) In-situ geochemical  



 stabilization of DNAPL from ground surface to the top of the 



 middle Hawthorn Clay in the former South Lagoon and Process 



 Areas shown in the map at Appendix C-2. (5) Injection of 



 oxidizing chemicals into the lower Hawthorn Group  in the former 



 source  areas through existing wells and at the eastern property 



 boundary in new injection wells; (6) Hydraulic containment of 



 contaminated groundwater through extraction and treatment in 



 areas where chemicals of concern (COCs) exceed cleanup goals;                      



 (7) Construction of additional monitoring/extraction wells for the  



 existing monitoring well network, as necessary; (8) Monitored 



 natural attenuation (MNA) in  areas where there are low-level 



 exceedance of cleanup goals; (9) A soil management plan;  



 (10) A storm water management plan; (11) Expansion of the well 



 monitoring network for the Surficial Aquifer and Hawthorn Group; 



 (12) Hydraulic containment of contaminated groundwater in the 
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 Surficial Aquifer through extraction and treatment; (13) An off-



 Site soil excavation plan; (14) Institutional Controls; and (15) An 



 off-Site sediment remediation work plan.  In addition, the 



 Remedial Design Work Plan shall include a schedule for 



 completion of the Remedial Action Work Plan.  The Remedial 



 Action Work Plan also shall include the methodology for 



 implementing the CQAP and a schedule for implementing all 



 Remedial Action tasks identified in the final design submission 



 and shall identify the initial formulation of Settling Defendant's= 



 Remedial Action project team including, but not limited to, the 



 Supervising Contractor. 



c. Upon approval of the Remedial Action Work Plan by EPA, after a 



reasonable opportunity for review and comment by the State, 



Settling Defendant shall implement the activities required under 



the Remedial Action Work Plan.  Settling Defendant shall submit 



to EPA and the State all reports and other deliverables required 



under the approved Remedial Action Work Plan in accordance 



with the approved schedule for review and approval pursuant to 



Section XI (EPA Approval of Plans, Reports and Other 



Deliverables).  Unless otherwise directed by EPA, Settling 



Defendant shall not commence physical Remedial Action activities 



at the Site prior to approval of the Remedial Action Work Plan. 



13. Settling Defendant shall continue to implement the Remedial Action until the 
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Performance Standards are achieved.  Settling Defendant shall implement 



Post-Achievement O&M for so long thereafter as is required by this Consent Decree. 



14. Modification of SOW or Related Work Plans. 



 a.  If EPA determines that it is necessary to modify the work specified 



   in the SOW and/or in work plans developed pursuant to the SOW  



   to achieve and maintain the Performance Standards or to carry out  



   and maintain the effectiveness of the remedy set forth in the  



   Amended ROD, and such modification is consistent with the scope 



   of the remedy set forth in the Amended ROD, then EPA may issue  



   such modification in writing and shall notify Settling Defendant of  



   such modification.  For the purposes of this Paragraph and   



   Paragraphs 50 (Completion of the Remedial Action) and 51  



   (Completion of the Work) only, the Ascope of the remedy set forth  



   in the Amended ROD@ is:  (1) A vertical barrier wall in-situ  



   (approximately 65 feet deep) surrounding the soil consolidation  



   area; (2) A  low-permeability cap/cover over the soil consolidation  



   area; (3) In-place solidification and stabilization of contamination  



   from ground surface to the top of the middle Hawthorn Clay  



   (approximately 65 feet below land surface (bls)) underlying the  



   former Northern Lagoon and Drip Track Areas shown in the map  



   at Appendix C-2; (4) In-situ geochemical stabilization of DNAPL  



   from ground surface to the top of the middle Hawthorn Clay in the  



   former South Lagoon and Process Areas shown in the map at  
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   Appendix C-2; (5) Injection of oxidizing chemicals into the lower  



   Hawthorn Group in the former source areas through existing  



   wells and at the eastern property boundary in new injection wells;  



   (6) Hydraulic containment of contaminated groundwater through  



   extraction and  treatment in areas where chemicals of concern  



   (COCs) exceed cleanup goals; (7) Construction of additional  



   monitoring/extraction wells for the existing monitoring well  



   network, as necessary; (8) Monitored natural attenuation (MNA) in 



   areas where there are low-level exceedances of cleanup goals;  



   (9) A soil management plan; (10) A storm water management plan; 



   (11) expansion of the well monitoring network for the Surficial  



   Aquifer and Hawthorn Group; (12) Hydraulic containment of  



   contaminated groundwater in the Surficial Aquifer through   



   extraction and treatment; (13) An off-Site soil excavation plan;  



   (14) Institutional Controls; and (15) An off-Site sediment   



   remediation work plan.  In addition, the Remedial Design Work  



   Plan shall include a schedule for completion of the Remedial  



   Action Work Plan.  



            b.  The SOW and/or related work plans shall be modified: (1) in 



accordance with the modification issued by EPA; or (2) if Settling 



Defendant invokes dispute resolution, in accordance with the final 



resolution of the dispute.  The modification shall be incorporated 



into and enforceable under this Consent Decree, and Settling 
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Defendant shall implement all work required by such modification.  



Settling Defendant shall incorporate the modification into the 



Remedial Design or Remedial Action Work Plan under Paragraph 



11 (Remedial Design) or 12 (Remedial Action), as appropriate            



            c. Nothing in this Paragraph shall be construed to limit EPA=s 



authority to require performance of further response actions as 



otherwise provided in this Consent Decree.



15. Nothing in this Consent Decree, the SOW, or the Remedial Design or Remedial 



Action Work Plans constitutes a warranty or representation of any kind by Plaintiff that 



compliance with the work requirements set forth in the SOW and the Work Plans will 



achieve the Performance Standards. 



16. Off-Site Shipment of Waste Material. 



a. Settling Defendant may ship Waste Material from the Site to an 



off-Site facility only if it verifies, prior to any shipment, that the 



off-Site facility is operating in compliance with the requirements 



of Section 121(d)(3) of CERCLA, 42 U.S.C. ' 9621(d)(3), and    



40 C.F.R. ' 300.440, by obtaining a determination from EPA that 



the proposed receiving facility is operating in compliance with    



42 U.S.C. ' 9621(d)(3) and 40 C.F.R. ' 300.440. 



b. Settling Defendant may ship Waste Material from the Site to an 



out-of-state waste management facility only if, prior to any 



shipment, it provides written notice to the appropriate state 



environmental official in the receiving facility=s state and to the 
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EPA Project Coordinator.  This notice requirement shall not apply 



to any off-Site shipments when the total quantity of all such 



shipments will not exceed ten cubic yards.  The written notice shall 



include the following information, if available: (1) the name and 



location of the receiving facility; (2) the type and quantity of 



Waste Material to be shipped; (3) the schedule for the shipment; 



and (4) the method of transportation.  Settling Defendant also shall 



notify the state environmental official referenced above and the 



EPA Project Coordinator of any major changes in the shipment 



plan, such as a decision to ship the Waste Material to a different 



out-of-state facility.  Settling Defendant shall provide the written 



notice after the award of the contract for Remedial Action 



construction and before the Waste Material is shipped. 



 VII.  REMEDY REVIEW 



17. Periodic Review.  Settling Defendant shall conduct any studies and investigations 



that EPA requests in order to permit EPA to conduct reviews of whether the Remedial 



Action is protective of human health and the environment at least every five years as 



required by Section 121(c) of CERCLA, 42 U.S.C.' 9621(c), and any applicable 



regulations. 



18. EPA Selection of Further Response Actions.  If EPA determines, at any time, that 



the Remedial Action is not protective of human health and the environment, EPA may 



select further response actions for the Site in accordance with the requirements of 



CERCLA and the NCP.  EPA will consult with Settling Defendant before making any 
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final determination that the Remedial Action is not protective of human health and the 



environment, and also before selecting further response actions for the Site as follows:  



within 20 days after being advised by EPA as to the nature of further response actions 



and/or the nature of concerns regarding whether the Remedial Action is protective of 



human health and the environment, Settling Defendant shall submit any written 



comments and/or request a meeting.  EPA will consider any comments provided by 



Settling Defendant, but EPA’s decision as to the selection of further response actions is 



within EPA’s sole discretion and not subject to judicial review or the dispute resolution 



provisions of this decree.           



19. Opportunity To Comment.  Settling Defendant and, if required by 



Sections 113(k)(2) or 117 of CERCLA, 42 U.S.C. ' 9613(k)(2) or 9617, the public, will 



be provided with an opportunity to comment on any further response actions proposed by 



EPA as a result of the review conducted pursuant to Section 121(c) of CERCLA and to 



submit written comments for the record during the comment period. 



20. Settling Defendant's Obligation To Perform Further Response Actions.  If EPA 



selects further response actions relating to the Site, EPA may require Settling Defendant 



to perform such further response actions, but only to the extent that the reopener 



conditions in Paragraph 85 or Paragraph 86 (United States= Pre- and Post-Certification 



Reservations) are satisfied.  Settling Defendant may invoke the procedures set forth in 



Section XIX (Dispute Resolution) to dispute (a) EPA=s determination that the reopener 



conditions of Paragraph 85 or Paragraph 86 are satisfied, (b) EPA=s determination that the 



Remedial Action is not protective of human health and the environment, or (c) EPA=s 



selection of the further response actions.  Disputes pertaining to whether the Remedial 
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Action is protective or to EPA=s selection of further response actions shall be resolved 



pursuant to Paragraph 69 (Record Review). 



21. Submission of Plans.  If Settling Defendant is required to perform further 



response actions pursuant to Paragraph 20, it shall submit a plan for such response action 



to EPA for approval in accordance with the procedures of Section VI (Performance of the 



Work by Settling Defendant).  Settling Defendant shall implement the approved plan in 



accordance with this Consent Decree.  



 VIII.  QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS 



22. Quality Assurance. 



a. Settling Defendant shall use quality assurance, quality control, and 



chain of custody procedures for all treatability, design, compliance 



and monitoring samples in accordance with AEPA Requirements 



for Quality Assurance Project Plans (QA/R5)@ (EPA/240/B-



01/003, March 2001, reissued May 2006), AGuidance for Quality 



Assurance Project Plans (QA/G-5)@ (EPA/240/R-02/009, 



December 2002), and subsequent amendments to such guidelines 



upon notification by EPA to Settling Defendant of such 



amendment.  Amended guidelines shall apply only to procedures 



conducted after such notification. 



b. Prior to the commencement of any monitoring project under this 



Consent Decree, Settling Defendant shall submit to EPA for 



approval, after a reasonable opportunity for review and comment 



by the State, a Quality Assurance Project Plan (QAPP) that is 
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consistent with the SOW, the NCP, and applicable guidance 



documents.  If relevant to the proceeding, the Parties agree that 



validated sampling data generated in accordance with the QAPP(s) 



and reviewed and approved by EPA shall be admissible as 



evidence, without objection, in any proceeding under this Consent 



Decree.  Settling Defendant shall ensure that EPA personnel and 



its authorized representatives are allowed access at reasonable 



times to all laboratories utilized by Settling Defendant in 



implementing this Consent Decree.  In addition, Settling Defendant 



shall require that such laboratories analyze all samples submitted 



by EPA pursuant to the QAPP for quality assurance monitoring.  



Settling Defendant shall require that the laboratories it utilizes for 



the analysis of samples taken pursuant to this Consent Decree 



perform all analyses according to accepted EPA methods.  



Accepted EPA methods consist of those methods that are 



documented in the AUSEPA Contract Laboratory Program 



Statement of Work for Inorganic Analysis, ILM05.4,@ and the 



AUSEPA Contract Laboratory Program Statement of Work for 



Organic Analysis, SOM01.2,@ and any amendments made thereto 



during the course of the implementation of this Consent Decree; 



however, upon approval by EPA, after opportunity for review and 



comment by the State, Settling Defendant may use other analytical 



methods that are as stringent as or more stringent than the CLP-
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approved methods.  Settling Defendant shall require that all 



laboratories it uses for analysis of samples taken pursuant to this 



Consent Decree participate in an EPA or EPA-equivalent quality 



assurance/quality control (QA/QC) program.  Settling Defendant 



shall use only laboratories that have a documented Quality System 



that complies with ANSI/ASQC E4-1994, ASpecifications and 



Guidelines for Quality Systems for Environmental Data Collection 



and Environmental Technology Programs@ (American National 



Standard, January 5, 1995), and AEPA Requirements for Quality 



Management Plans (QA/R-2)@ (EPA/240/B-01/002, March 2001, 



reissued May 2006) or equivalent documentation as determined by 



EPA.  EPA may consider laboratories accredited under the 



National Environmental Laboratory Accreditation Program 



(NELAP) as meeting the Quality System requirements.  Settling 



Defendant shall require that all field methodologies utilized in 



collecting samples for subsequent analysis pursuant to this Consent 



Decree are conducted in accordance with the procedures set forth 



in the QAPP approved by EPA. 



23. Upon request, Settling Defendant shall allow split or duplicate samples to be 



taken by EPA or its authorized representatives.  Settling Defendant shall notify EPA not 



less than thirty (30) days in advance of any sample collection activity unless shorter 



notice is agreed to by EPA.  In addition, EPA shall have the right to take any additional 



samples that EPA deems necessary.  Upon request, EPA shall allow Settling Defendant to 
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take split or duplicate samples of any samples it takes as part of Plaintiff=s oversight of 



Settling Defendant's implementation of the Work. 



24. Settling Defendant shall submit to EPA copies of the results of all sampling 



and/or tests or other data obtained or generated by or on behalf of Settling Defendant 



with respect to the Site and/or the implementation of this Consent Decree unless EPA 



agrees otherwise. 



25. Notwithstanding any provision of this Consent Decree, the United States retains 



all of its information gathering and inspection authorities and rights, including 



enforcement actions related thereto, under CERCLA, RCRA, and any other applicable 



statutes or regulations. 



 IX.  ACCESS AND INSTITUTIONAL CONTROLS 



26. If the Site, or any other real property where access or land/water use restrictions 



are needed, is owned or controlled by the Settling Defendant: 



a. Settling Defendant shall, commencing on the date of lodging of the 



Consent Decree, provide the United States and its representatives, 



contractors, and subcontractors, with access at all reasonable times 



to the Site, or such other real property, to conduct any activity 



regarding the Consent Decree including, but not limited to, the 



following activities: 



(1) Monitoring the Work; 



(2) Verifying any data or information submitted to the United  



   States; 



(3) Conducting investigations regarding contamination at or 
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near the Site; 



(4) Obtaining samples; 



(5) Assessing the need for, planning, or implementing 



additional response actions at or near the Site; 



(6) Assessing implementation of quality assurance and quality 



control practices as defined in the approved CQAP; 



(7) Implementing the Work pursuant to the conditions set forth 



in Paragraph 89 (Work Takeover) of this Consent Decree; 



(8) Inspecting and copying records, operating logs, contracts, 



or other documents maintained or generated by Settling 



Defendant or its agents, consistent with Section XXIV 



(Access to Information);   



(9) Assessing Settling Defendant's compliance with the 



Consent Decree; 



(10) Determining whether the Site or other real property is being 



used in a manner that is prohibited or restricted, or that may 



need to be prohibited or restricted under the Consent 



Decree; and 



(11) Implementing, monitoring, maintaining, reporting on, and 



enforcing any Institutional Controls and the requirements 



of the ICIAP. 



b. Commencing on the date of lodging of the Consent Decree, such 



Settling Defendant shall not use the Site, or such other real 
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property, in any manner that EPA determines will pose an 



unacceptable risk to human health or to the environment due to 



exposure to Waste Material or interfere with or adversely affect the 



implementation, integrity, or protectiveness of the Remedial 



Action or Post-Achievement O&M.  EPA will set forth this 



determination in writing and submit it to Settling Defendants at the 



address listed in Section XXVI.  The use restrictions shall include 



all recorded Institutional Controls and a prohibition on:  1) drilling 



into/using ground water; and 2) soil handling which is inconsistent 



with Site soil management plan. 



c. Settling Defendant shall: 



(1) execute and record in the County Recorder's Office of 



Alachua County Proprietary Controls that: (i) grant a right 



of access to conduct any activity regarding the Consent 



Decree including, but not limited to, those activities listed 



in Paragraph 26.a, and (ii) grant the right to enforce the 



land/water use restrictions set forth in Paragraph 26.b, 



including, but not limited to, the specific restrictions listed 



therein and any land/water use restrictions listed in the 



ICIAP, as further specified in Paragraph 26.c.(2)-(4).   



(2) the Proprietary Controls shall be granted to one or more of 



the following persons, as determined by EPA: (i) the 



United States, on behalf of EPA, and its representatives, 
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(ii) the State and its representatives, and/or (iii) Settling 



Defendant and its representatives, and/or (iv) other 



appropriate grantees.  The Proprietary Controls, other than 



those granted to the United States,  shall include a 



designation that EPA is a Athird-party beneficiary,@ 



allowing EPA to maintain the right to enforce the 



Proprietary Controls without acquiring an interest in real 



property.  If any Proprietary Controls are granted to 



Settling Defendant pursuant to this Paragraph 26.c.(2)(iii), 



then Settling Defendant shall monitor, maintain, report on, 



and enforce such Proprietary Controls. 



(3) within sixty (60) days after the Effective Date, or in 



accordance with the schedule set forth in the approved 



ICIAP, whichever is later, submit to EPA for review and 



approval regarding such real property:  



(i) draft Proprietary Controls, in substantially the 



form attached hereto as Appendix F, that are 



enforceable under the laws of the State of Florida; 



and  



(ii) a current title insurance commitment or other 



evidence of title acceptable to EPA, that shows title 



to the land affected by the Proprietary Controls to 



be free and clear of all prior liens and encumbrances 
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(except when EPA waives the release or 



subordination of such prior liens or encumbrances 



or when, despite best efforts, Settling Defendant is 



unable to obtain release or subordination of such 



prior liens or encumbrances). 



(4) within fifteen (15) days after EPA=s approval and 



acceptance of the Proprietary Controls and the title 



evidence, update the title search and, if it is determined that 



nothing has occurred since the effective date of the 



commitment, or other title evidence, to affect the title 



adversely, submit the Proprietary Controls for recordation 



with the County Recorder's Office of Alachua County.  



Within thirty (30) days after receiving the recorded 



Proprietary Controls back from the County Recorder’s 



Office, Settling Defendant shall provide EPA with a final 



title insurance policy, or other final evidence of title 



acceptable to EPA, and a certified copy of the original 



recorded Proprietary Controls showing the clerk=s 



recording stamps.  If the Proprietary Controls are to be 



conveyed to the United States, the Proprietary Controls and 



title evidence (including final title evidence) shall be 



prepared in accordance with the U.S. Department of Justice 



Title Standards 2001, and approval of the sufficiency of 
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title shall be obtained as required by 40 U.S.C. ' 3111. 



27. If the Site, or any other real property where access and/or land/water use 



restrictions are needed, is owned or controlled by persons other than Settling Defendant, 



Settling Defendant shall use best efforts to secure from such persons:  



a. An agreement to provide access thereto for the United States and 



Settling Defendant, and their representatives, contractors and 



subcontractors, to conduct any activity regarding the Consent 



Decree including, but not limited to, the activities listed in 



Paragraph 26.a; 



b. An agreement, enforceable by Settling Defendant and the United 



States, to refrain from using the Site, or such other real property, in 



any manner that EPA determines will pose an unacceptable risk to 



human health or to the environment due to exposure to Waste 



Material or interfere with or adversely affect the implementation, 



integrity, or protectiveness of the Remedial Action.  The 



agreement shall include, but not be limited to, the land/water use 



restrictions listed in Paragraph 26.b; and 



                        c. The execution and recordation in the County Recorder's Office of 



Alachua County, of Proprietary Controls that (i) grant a right of 



access to conduct any activity required by the Consent Decree 



including, but not limited to, those activities listed in Paragraph 



26.a, and (ii) grant the right to enforce the land/water use 



restrictions set forth in Paragraph 26.b, including, but not limited 
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to, the specific restrictions listed therein and any land/water use 



restrictions listed in the ICIAP. 



                       d. The Proprietary Controls shall be granted to one or more of the 



following persons, as determined by EPA: (i) the United States, on 



behalf of EPA, and its representatives, (ii) the State and its 



representatives, (iii) Settling Defendant and its representatives, 



and/or (iv) other appropriate grantees.  The Proprietary Controls, 



other than those granted to the United States, shall include a 



designation that EPA is a Athird party beneficiary,@ allowing EPA 



to maintain the right to enforce the Proprietary Controls without 



acquiring an interest in real property.  If any Proprietary Controls 



are granted to the Settling Defendant pursuant to this Paragraph 



27.c(2)(iii), then the Settling Defendant shall monitor, maintain, 



report on, and enforce such Proprietary Controls. 



                      e.          Within forty-five (45) days after the Effective Date or, in 



accordance with the schedule set forth in the approved ICIAP, or 



forty-five (45) days after EPA notifies Settling Defendant in 



writing that access is needed to a parcel of real property not owned 



by Settling Defendant, whichever is later, Settling Defendant shall 



submit to EPA for review and approval regarding such property:  



(i) draft Proprietary Controls, in substantially the form 



attached hereto as Appendix F, that are enforceable under 



the laws of the State of Florida; and  
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(ii) a current title insurance commitment, or other evidence 



of title acceptable to EPA, which shows title to the land 



affected by the Proprietary Controls to be free and clear of 



all prior liens and encumbrances (except when EPA waives 



the release or subordination of such prior liens or 



encumbrances or when, despite best efforts, Settling 



Defendant is unable to obtain release or subordination of 



such prior liens or encumbrances). 



 f.  Within fifteen (15) days after EPA=s approval and acceptance of 



 the Proprietary Controls and the title evidence, Settling Defendant 



 shall update the title search and, if it is determined that nothing has 



 occurred since the effective date of the commitment, or other title 



 evidence, to affect the title adversely, the Proprietary Controls 



 shall be submitted to the appropriate land records office for 



 recordation.  Within thirty (30) days after receiving the recorded 



 Proprietary Controls back from the applicable land records office, 



 Settling Defendant shall provide EPA with a final title insurance 



 policy, or other final evidence of title acceptable to EPA, and a 



 certified copy of the original recorded Proprietary Controls 



 showing the clerk=s recording stamps.  If the Proprietary Controls 



 are to be conveyed to the United States, the Proprietary Controls 



 and title evidence (including final title evidence) shall be prepared 



 in accordance with the U.S. Department of Justice Title Standards 
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 2001, and approval of the sufficiency of title shall be obtained as 



 required by 40 U.S.C. ' 3111. 



28. For purposes of Paragraphs 26(c)(3)(ii) and 27, Abest efforts@ includes the 



payment of reasonable sums of money to obtain access, an agreement to restrict 



land/water use, a Proprietary Control, and/or an agreement to release or subordinate a 



prior lien or encumbrance.  If, within forty-five (45) days after EPA=s approval of the 



ICIAP, Settling Defendant has not: (a) obtained agreements to provide access, restrict 



land/water use or record Proprietary Controls, as required by Paragraph 27.a, 27.b or 



27.c; or (b) obtained, pursuant to Paragraph 26.c.(1) or 27.c.(1), agreements from the 



holders of prior liens or encumbrances to release or subordinate such liens or 



encumbrances to the Proprietary Controls, Settling Defendant shall promptly notify the 



United States in writing, and shall include in that notification a summary of the steps that 



Settling Defendant has taken to attempt to comply with Paragraph 26 or 27.  The United 



States may, as it deems appropriate, assist Settling Defendant in obtaining access, 



agreements to restrict land/water use, Proprietary Controls, or the release or 



subordination of a prior lien or encumbrance.  Settling Defendant shall reimburse the 



United States under Section XVI (Payments for Response Costs), for all costs incurred, 



direct or indirect, by the United States in obtaining such access, agreements to restrict 



land/water use, Proprietary Controls, and/or the release/subordination of prior liens or 



encumbrances including, but not limited to, the cost of attorney time and the amount of 



monetary consideration paid or just compensation. 



29. If EPA determines that Institutional Controls in the form of state or local laws, 



regulations, ordinances, zoning restrictions, or other governmental controls are needed, at 
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or in connection with the Site, Settling Defendant shall cooperate with EPA=s and the 



State=s efforts to secure and ensure compliance with such governmental controls.     



30. Notwithstanding any provision of the Consent Decree, the United States retains 



all of its  access authorities and rights, as well as all of its rights to require Institutional 



Controls, including enforcement authorities related thereto, under CERCLA, RCRA, and 



any other applicable statute or regulations. 



 X.  REPORTING REQUIREMENTS 



31. In addition to any other requirement of this Consent Decree, Settling Defendant 



shall submit to EPA and the State: one (1) electronic copy in PDF format of written 



monthly progress reports that: (a) describe the actions that have been taken toward 



achieving compliance with this Consent Decree during the previous month; (b) include a 



summary of all results of sampling and tests and all other data received or generated by 



Settling Defendant or its contractors or agents in the previous month; (c) identify all 



plans, reports, and other deliverables required by this Consent Decree completed and 



submitted during the previous month; (d) describe all actions, including, but not limited 



to, data collection and implementation of work plans, that are scheduled for the next six 



weeks and provide other information relating to the progress of construction, including, 



but not limited to, critical path diagrams, Gantt charts and/or Pert charts; (e) include 



information regarding percentage of completion, unresolved delays encountered or 



anticipated that may affect the future schedule for implementation of the Work, and a 



description of efforts made to mitigate those delays or anticipated delays; (f) include any 



modifications to the work plans or other schedules that Settling Defendant has proposed 



to EPA or that have been approved by EPA; and (g) describe all activities undertaken in 
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support of the Community Involvement Plan during the previous month and those to be 



undertaken in the next six weeks.  Settling Defendant shall submit these progress reports 



to EPA and the State by the tenth day of every month following the lodging of this 



Consent Decree through completion of the Remedial Action Construction and on a 



quarterly basis thereafter until EPA notifies Settling Defendant pursuant to 



Paragraph 51.b of Section XIV (Certification of Completion).  If requested by EPA,  



Settling Defendant shall also provide briefings for EPA to discuss the progress of the 



Work. 



32. Settling Defendant shall notify EPA of any change in the schedule described in 



the monthly progress report for the performance of any activity, including, but not limited 



to, data collection and implementation of work plans, no later than seven days prior to the 



performance of the activity. 



33. Upon the occurrence of any event during performance of the Work that Settling 



Defendant is required to report pursuant to Section 103 of CERCLA, 42 U.S.C. ' 9603, 



or Section 304 of the Emergency Planning and Community Right-to-know Act (EPCRA), 



42 U.S.C. ' 11004, Settling Defendant shall within 24 hours of the onset of such event 



orally notify the EPA Project Coordinator or the Alternate EPA Project Coordinator (in 



the event of the unavailability of the EPA Project Coordinator), or, in the event that 



neither the EPA Project Coordinator nor Alternate EPA Project Coordinator is available, 



the Emergency Response Section, Region 4, United States Environmental Protection 



Agency.  These reporting requirements are in addition to the reporting required by 



CERCLA Section 103 or EPCRA Section 304. 



34. Within twenty (20) days after the onset of such an event, Settling Defendant shall 
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furnish to EPA a written report, signed by Settling Defendant's Project Coordinator, 



setting forth the events that occurred and the measures taken, and to be taken, in response 



thereto.  Within thirty (30) days after the conclusion of such an event, Settling Defendant 



shall submit a report setting forth all actions taken in response thereto. 



35. Settling Defendant shall submit one (1) electronic copy in PDF format of all 



plans, reports, data, and other deliverables required by the SOW, the Remedial Design 



Work Plan, the Remedial Action Work Plan, or any other approved plans to EPA in 



accordance with the schedules set forth in such plans.  Settling Defendant shall 



simultaneously submit one (1) electronic copy in PDF format of all such plans, reports, 



data, and other deliverables to the State.  Upon request by EPA, Settling Defendant shall 



submit in electronic form all or any portion of any deliverables Settling Defendant is 



required to submit pursuant to the provisions of this Consent Decree.  



36. All deliverables submitted by Settling Defendant to EPA that purport to document 



Settling Defendant's compliance with the terms of this Consent Decree shall be signed by 



an authorized representative of Settling Defendant. 



 XI.  EPA APPROVAL OF PLANS, REPORTS, AND OTHER DELIVERABLES 



37. Initial Submissions. 



a. After review of any plan, report, or other deliverable that is 



required to be submitted for approval pursuant to this Consent Decree, EPA, after 



reasonable opportunity for review and comment by the State, shall: (1) approve, in whole 



or in part, the submission; (2) approve the submission upon specified conditions; (3) 



disapprove, in whole or in part, the submission; or (4) any combination of the foregoing.   



b. EPA also may modify the initial submission to cure deficiencies in 
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the submission if: (1) EPA determines that disapproving the submission and awaiting a 



resubmission would cause substantial disruption to the Work; or (2) previous 



submission(s) have been disapproved due to material defects and the deficiencies in the 



initial submission under consideration indicate a bad faith lack of effort to submit an 



acceptable plan, report, or deliverable.  



38. Resubmissions.  Upon receipt of a notice of disapproval under Paragraph 37(a)(3) 



or (4), or if required by a notice of approval upon specified conditions under 



Paragraph 37(a)(2), Settling Defendant shall, within thirty (30) days or such longer time 



as specified by EPA in such notice, correct the deficiencies and resubmit the plan, report, 



or other deliverable for approval.  After review of the resubmitted plan, report, or other 



deliverable, EPA may: (a) approve, in whole or in part, the resubmission; (b) approve the 



resubmission upon specified conditions; (c) modify the resubmission; (d) disapprove, in 



whole or in part, the resubmission, requiring Settling Defendant to correct the 



deficiencies; or (e) any combination of the foregoing.  



39. Material Defects.  If an initially submitted or resubmitted plan, report, or other 



deliverable contains a material defect, and the plan, report, or other deliverable is 



disapproved or modified by EPA under Paragraph 37.b.(2) or 38 due to such material 



defect, then the material defect shall constitute a lack of compliance for purposes of 



Paragraph 72.  The provisions of Section XIX (Dispute Resolution) and Section XX 



(Stipulated Penalties) shall govern the accrual and payment of any stipulated penalties 



regarding Settling Defendant's submissions under this Section.   



40. Implementation.  Upon approval, approval upon conditions, or modification by 



EPA under Paragraph 37 (Initial Submissions) or 38 (Resubmissions), of any plan, report, 
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or other deliverable, or any portion thereof: (a) such plan, report, or other deliverable, or 



portion thereof, shall be incorporated into and enforceable under this Consent Decree; 



and (b) Settling Defendant shall take any action required by such plan, report, or other 



deliverable, or portion thereof, subject only to its right to invoke the Dispute Resolution 



procedures set forth in Section XIX (Dispute Resolution) with respect to the 



modifications or conditions made by EPA.  The implementation of any non-deficient 



portion of a plan, report, or other deliverable submitted or resubmitted under Paragraph 



37 or 38 shall not relieve Settling Defendant of any liability for stipulated penalties under 



Section XX (Stipulated Penalties). 



 XII.  PROJECT COORDINATORS 



41. Within twenty (20) days after lodging this Consent Decree, Settling Defendant 



and EPA will notify each other, in writing, of the name, address, telephone number and e-



mail address of their respective designated Project Coordinators and Alternate Project 



Coordinators.  If a Project Coordinator or Alternate Project Coordinator initially 



designated is changed, the identity of the successor will be given to the other Parties at 



least five (5) working days before the change occurs, unless impracticable, but in no 



event later than the actual day the change is made.  Settling Defendant's Project 



Coordinator shall be subject to disapproval by EPA and shall have the technical expertise 



sufficient to adequately oversee all aspects of the Work.  Settling Defendant's Project 



Coordinator shall not be an attorney for Settling Defendant in this matter.  He or she may 



assign other representatives, including other contractors, to serve as a Site representative 



for oversight of performance of daily operations during remedial activities. 



42. Plaintiff may designate other representatives, including, but not limited to, EPA 
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and State employees, and federal and State contractors and consultants, to observe and 



monitor the progress of any activity undertaken pursuant to this Consent Decree.  EPA=s 



Project Coordinator and Alternate Project Coordinator shall have the authority lawfully 



vested in a Remedial Project Manager (RPM) and an On-Scene Coordinator (OSC) by 



the NCP, 40 C.F.R. Part 300.  EPA=s Project Coordinator or Alternate Project 



Coordinator shall have authority, consistent with the NCP, to halt any Work required by 



this Consent Decree and to take any necessary response action when he or she determines 



that conditions at the Site constitute an emergency situation or may present an immediate 



threat to public health or welfare or the environment due to release or threatened release 



of Waste Material. 



43. EPA=s Project Coordinator and Settling Defendant's Project Coordinator will 



meet, either in person or via teleconference, at a minimum, on a quarterly basis during 



conduct of the work. 



 XIII.  PERFORMANCE GUARANTEE 



44. In order to ensure the full and final completion of the Work, Settling Defendant 



shall establish and maintain a performance guarantee, initially in the amount of 



$55,000,000.00, for the benefit of EPA (hereinafter AEstimated Remaining Cost of the 



Work@).  The performance guarantee, which must be satisfactory in form and substance to 



EPA, shall be in the form of one or more of the following mechanisms: 



a. A surety bond unconditionally guaranteeing payment and/or 



performance of the Work that is issued by a surety company 



among those listed as acceptable sureties on federal bonds as set 



forth in Circular 570 of the U.S. Department of the Treasury; 
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b. One or more irrevocable letters of credit, payable to or at the 



direction of EPA, that is issued by one or more financial 



institution(s) (1) that has the authority to issue letters of credit and 



(2) whose letter-of-credit operations are regulated and examined by 



a federal or state agency; 



c. A trust fund established for the benefit of EPA that is administered 



by a trustee (1) that has the authority to act as a trustee and (2) 



whose trust operations are regulated and examined by a federal or 



state agency; 



d. A policy of insurance that is either (1) a policy of insurance that (i) 



provides EPA with acceptable  rights as a beneficiary thereof; (ii) 



is issued by an insurance carrier (A) that has the authority to issue 



insurance policies in the applicable jurisdiction(s) and (B) whose 



insurance operations are regulated and examined by a federal or 



state agency; and (iii) complies with 40 C.F.R. § 264.143(e); or  



(2) the Settling Defendant's Environmental Remediation and 



Phenolic Foam Insulation Liability Policy No. P970001 (P97 



Policy).  If Settling Defendant chooses to comply with Paragraph 



44(d)(2) in order to satisfy its performance guarantee requirements, 



Settling Defendant shall also comply with Paragraph 44(g).   



e. A demonstration by Settling Defendant that it meets the financial 



test criteria of 40 C.F.R. ' 264.143(f) with respect to the Estimated 



Remaining Cost of the Work (plus the amount(s) of any other 
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federal or any state environmental obligations financially assured 



through the use of a financial test or guarantee), provided that all 



other requirements of 40 C.F.R. ' 264.143(f) are met to EPA=s 



satisfaction; or 



f. A written guarantee to fund or perform the Work executed in favor 



of EPA by one or more of the following: (1) a direct or indirect 



parent company of the Settling Defendant, or (2) a company that 



has a Asubstantial business relationship@ (as defined in 40 C.F.R. 



' 264.141(h)) with the Settling Defendant; provided, however, that 



any company providing such a guarantee must demonstrate to the 



satisfaction of EPA that it satisfies the financial test and reporting 



requirements for owners and operators set forth in subparagraphs 



(1) through (8) of 40 C.F.R. ' 264.143(f) with respect to the 



Estimated Remaining Cost of the Work (plus the amount(s) of any 



other federal or any state environmental obligations financially 



assured through the use of a financial test or guarantee) that it 



proposes to guarantee hereunder.   



g. If Settling Defendant chooses to comply with Paragraph 44(d)(2) 



in order to satisfy its performance guarantee requirements, Settling 



Defendant shall (1) provide a quarterly submission which contains 



the following information: (i) a copy of Settling Defendant’s most 



recent quarterly financial statements, and, annually, the most 



recent certified annual financial statement for Lehigh Hanson, Inc., 
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including the independent certified public accountant’s report 



covering Settling Defendant’s business accounts; (ii) a copy of any 



and all new endorsements to the P97 Policy, and, annually, 



submission of the most current and complete P97 insurance policy 



with all endorsements; (iii) a copy of any and all new addendums 



or amendments to the reinsurance treaties entered into by the 



Settling Defendant’s captive insurer with reinsurers for said P97 



Policy, and, annually, submission of the most current and complete 



reinsurance treaties; (iv) a certification, the wording of which is 



substantially similar to the wording specified in Appendix G and 



signed by Settling Defendant’s Treasurer, which certifies the 



amount of the current remaining liability limit under said P97 



Policy and the amount of the applicable Estimated Remaining Cost 



of the Work; (v) a certification which certifies whether the issuer 



of the current policy complies with relevant licensing requirements 



applicable to Bermuda Monetary Authority Class I insurers; (vi) a 



certification that certifies the current rating of the entities 



providing reinsurance for the P97 Policy by AM Best or 



comparable rating agency and certifies whether there has been a 



rating change, an outlook change, or a rating being placed under 



review; (vii) a certification that certifies the current rating of 



HeidelbergCementAG by either Moody’s or Standard and Poor’s 



and certifies whether there has been a rating change, an outlook 
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change, or a rating being placed under review; and (2) provide an 



additional performance guarantee for the amount, as agreed to by 



Settling Defendant and EPA, for the amount of $4,500,000.00.  



This additional performance guarantee shall be in the form of one 



or more of the mechanisms in Paragraphs 44(a), 44(b), 44(c), 



and/or, 44(d)(1).  



h. In the event that the rating for the entities providing reinsurance for 



the P97 Policy, as per Paragraph 44(g)(1)(vi) above, ever falls 



below an A- rating by AM Best or equivalent rating by a 



comparable Nationally Recognized Statistical Rating Organization 



(NSRO) as defined by 15 U.S.C. Sec. 780-7 and 17 C.F.R. 



240.17g-1(i), that event will trigger the requirements of Paragraph 



47, and Settling Defendants will have to obtain another type of 



performance guarantee.  



45. Settling Defendant has selected, and EPA has found satisfactory, as an initial 



performance guarantee the certification related to the Settling Defendant’s P97 Policy in 



accordance with Paragraph 44(d)(2) above, attached hereto as Appendix G.  Within forty 



five (45) days after the Effective Date, Settling Defendant shall execute or otherwise 



finalize all instruments or other documents required in order to make the selected 



performance guarantee(s) legally binding in a form substantially identical to the 



documents attached hereto as Appendix G, and such performance guarantee(s) shall 



thereupon be fully effective.  Within sixty (60) days after the Effective Date, Settling 



Defendant shall submit copies of all executed and/or otherwise finalized instruments or 
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other documents required in order to make the selected performance guarantee(s) legally 



binding to the EPA in accordance with Section XXVI (Notices and Submissions), 



directed to the attention of Paula V. Painter, EPA Environmental Protection Specialist, 



USEPA Region 4, 61 Forsyth Street, SW, Atlanta, GA 30303, and to the United States 



and EPA as specified in Section XXVI.  The Performance Guarantee instruments and 



other documents may be submitted as business confidential or privileged pursuant to 



Section XXIV (Access to Information). 



46. If, at any time after the Effective Date and before issuance of the Certification of 



Completion of the Work pursuant to Paragraph 51, Settling Defendant provides a 



performance guarantee for completion of the Work by means of a demonstration or 



guarantee pursuant to Paragraph 44.e or 44.f, the Settling Defendant shall also comply 



with the other relevant requirements of 40 C.F.R. ' 264.143(f) relating to these 



mechanisms unless otherwise provided in this Consent Decree, including but not limited 



to: (a) the initial submission of required financial reports and statements from the relevant 



entity=s chief financial officer (CFO) and independent certified public accountant (CPA), 



in the form prescribed by EPA in its financial test sample CFO letters and CPA reports 



available at: http://www.epa.gov/compliance/resources/policies/cleanup/superfund/fa-



test-samples.pdf;  (b) the annual resubmission of such reports and statements within 



ninety (90) days after the close of each such entity=s fiscal year; and (c) the prompt 



notification of EPA after each such entity determines that it no longer satisfies the 



financial test requirements set forth at 40 C.F.R. ' 264.143(f)(1) and in any event within 



ninety (90) days after the close of any fiscal year in which such entity no longer satisfies 



such financial test requirements.  For purposes of the performance guarantee mechanisms 
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specified in this Section XIII, references in 40 C.F.R. Part 264, Subpart H, to Aclosure,@ 



Apost-closure,@ and Aplugging and abandonment@ shall be deemed to include the Work; 



the terms Acurrent closure cost estimate,@ Acurrent post-closure cost estimate,@ and 



Acurrent plugging and abandonment cost estimate@ shall be deemed to include the 



Estimated Cost of the Work; the terms Aowner@ and Aoperator@ shall be deemed to refer to 



each Settling Defendant making a demonstration under Paragraph 44.e; and the terms 



Afacility@ and Ahazardous waste facility@ shall be deemed to include the Site.  



47. In the event that EPA determines at any time that a performance guarantee 



provided by the Settling Defendant pursuant to this Section is inadequate or otherwise no 



longer satisfies the requirements set forth in this Section, whether due to an increase in 



the Estimated Remaining Costs of completing the Work or for any other reason, or in the 



event that the Settling Defendant becomes aware of information indicating that a 



performance guarantee provided pursuant to this Section is inadequate or otherwise no 



longer satisfies the requirements set forth in this Section, whether due to an increase in 



the estimated cost of completing the Work or for any other reason, Settling Defendant, 



within thirty (30) days after receipt of notice of EPA=s determination or, as the case may 



be, within thirty (30) days after the Settling Defendant becoming aware of such 



information, shall obtain and present to EPA for approval a proposal for a revised or 



alternative form of performance guarantee listed in Paragraph 44 that satisfies all 



requirements set forth in this Section XIII; provided, however, that if Settling Defendant 



cannot obtain such revised or alternative form of performance guarantee within such 



thirty (30) day period, and provided further that the Settling Defendant shall have 



commenced to obtain such revised or alternative form of performance guarantee within 
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such (thirty) 30 day period, and thereafter diligently proceeds to obtain the same, EPA 



shall extend such period for such time as is reasonably necessary for the Settling 



Defendant in the exercise of due diligence to obtain such revised or alternative form of 



performance guarantee, such additional period not to exceed sixty (60) days.  On day 



thirty (30), Settling Defendant shall provide to EPA a status report on its efforts to obtain 



the revised or alternative form of guarantee.  In seeking approval for a revised or 



alternative form of performance guarantee, Settling Defendant shall follow the 



procedures set forth in Paragraph 49.b.(2).  Settling Defendant's inability to post a 



performance guarantee for completion of the Work shall in no way excuse performance 



of any other requirements of this Consent Decree, including, without limitation, the 



obligation of Settling Defendant to complete the Work in strict accordance with the terms 



of this Consent Decree. 



48. Funding for Work Takeover.  The commencement of any Work Takeover 



pursuant to Paragraph 89 shall trigger EPA=s right to receive the benefit of any 



performance guarantee(s) provided pursuant to Paragraphs 44.a, 44.b, 44.c, 44.d, or 44.f, 



and at such time EPA shall have immediate access to resources guaranteed under any 



such performance guarantee(s), whether in cash or in kind, as needed to continue and 



complete the Work assumed by EPA under the Work Takeover.  Upon the 



commencement of any Work Takeover, if (a) for any reason EPA is unable to promptly 



secure the resources guaranteed under any such performance guarantee(s), whether in 



cash or in kind, necessary to continue and complete the Work assumed by EPA under the 



Work Takeover, or (b) in the event that the performance guarantee involves a 



demonstration of satisfaction of the financial test criteria pursuant to Paragraph 44.e or 
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Paragraph 44.f.(2), Settling Defendant (or in the case of Paragraph 44.f.(2), the guarantor) 



shall immediately upon written demand from EPA deposit into a special account within 



the EPA Hazardous Substance Superfund or such other account as EPA may specify, in 



immediately available funds and without setoff, counterclaim, or condition of any kind, a 



cash amount up to but not exceeding the estimated cost of completing the Work as of 



such date, as determined by EPA.  In addition, if at any time EPA is notified by the issuer 



of a performance guarantee that such issuer intends to cancel the performance guarantee 



mechanism it has issued, then, unless Settling Defendant provides a substitute 



performance guarantee mechanism in accordance with this Section XIII no later than 



thirty (30) days prior to the impending cancellation date, EPA shall be entitled (as of and 



after the date that is thirty (30) days prior to the impending cancellation) to draw fully on 



the funds guaranteed under the then-existing performance guarantee.  All EPA Work 



Takeover costs not reimbursed under this Paragraph shall be reimbursed under Section 



XVI (Payments for Response Costs).   



49. Modification of Amount and/or Form of Performance Guarantee. 



a. Reduction of Amount of Performance Guarantee.  If Settling 



Defendant believes that the Estimated Remaining Cost of  the 



Work has diminished below the amount set forth in Paragraph 44, 



Settling Defendant may, on any anniversary of the Effective Date, 



or at any other time agreed to by the Parties, petition EPA in 



writing to request a reduction in the amount of the Estimated 



Remaining Cost of  the Work  which is subject to a performance 



guarantee provided pursuant to this Section.  Settling Defendant 
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shall submit a written proposal for such reduction to EPA that shall 



specify, at a minimum, the estimated cost of completing the Work 



and the basis upon which such cost was calculated.  In seeking 



approval for a reduction in the amount of the approved Estimated 



Remaining Cost of  the Work Settling Defendant shall follow the 



procedures set forth in Paragraph 49.b.(2) for requesting a revised 



or alternative form of performance guarantee, except as 



specifically provided in this Paragraph 49.a.  If EPA decides to 



accept Settling Defendant's proposal for a reduction in the amount 



of the Estimated Remaining Cost of the Work, either to the amount 



set forth in Settling Defendant's written proposal or to some other 



amount as selected by EPA, EPA will notify the Settling 



Defendant of such decision in writing.  Upon EPA=s acceptance of 



a reduction in the amount of the Estimated Remaining Cost of the 



Work the adjusted Estimated Remaining Cost of the Work shall be 



deemed to be the amount set forth in EPA=s written decision.  After 



receiving EPA=s written decision, Settling Defendant may reduce 



the amount of the performance guarantee in accordance with and to 



the extent permitted by such written acceptance and shall submit 



copies of all executed and/or otherwise finalized instruments or 



other documents required in order to make the selected 



performance guarantee(s) legally binding in accordance with 



Paragraph 49.b.(2).  In the event of a dispute, Settling Defendant 
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may reduce the amount of the performance guarantee required 



hereunder only in accordance with a final administrative or judicial 



decision resolving such dispute pursuant to Section XIX (Dispute 



Resolution).  No change to the form or terms of any performance 



guarantee provided under this Section, other than a reduction in 



amount, is authorized except as provided in Paragraphs 47 or 49.b. 



b. Change of Form of Performance Guarantee.   



(1) If, after the Effective Date, Settling Defendant desires to 



change the form or terms of any performance guarantee(s) 



provided pursuant to this Section, Settling Defendant may, 



on any anniversary of the Effective Date, or at any other 



time agreed to by the Parties, petition EPA in writing to 



request a change in the form or terms of the performance 



guarantee provided hereunder.  The submission of such 



proposed revised or alternative performance guarantee shall 



be as provided in Paragraph 49.b.(2).  Any decision made 



by EPA on a petition submitted under this Paragraph shall 



be made in EPA=s sole and unreviewable discretion and 



such decision shall not be subject to challenge by Settling 



Defendant pursuant to the dispute resolution provisions of 



this Consent Decree or in any other forum. 



           (2)         Settling Defendant shall submit a written proposal for a 



revised or alternative performance guarantee to EPA that 
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shall specify, at a minimum, the amount of the then-



applicable Estimated Remaining Cost of the Work, the 



basis upon which such cost was calculated, and the 



proposed revised performance guarantee, including all 



proposed instruments or other documents required in order 



to make the proposed performance guarantee legally 



binding.  The proposed revised or alternative performance 



guarantee must satisfy all requirements set forth or 



incorporated by reference in this Section.  Settling 



Defendant shall submit such proposed revised or alternative 



performance guarantee to EPA in accordance with Section 



XXVI (Notices and Submissions), directed to the attention 



of Paula V. Painter, EPA Environmental Protection 



Specialist, USEPA Region 4, 61 Forsyth Street, SW, 



Atlanta, GA 30303. EPA will notify Settling Defendant in 



writing of its decision to accept or reject a revised or 



alternative performance guarantee submitted pursuant to 



this Paragraph.  Within ten (10) days after receiving a 



written decision approving the proposed revised or 



alternative performance guarantee, Settling Defendant shall 



execute and/or otherwise finalize all instruments or other 



documents required in order to make the selected 



performance guarantee(s) legally binding in a form 
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substantially identical to the documents submitted to EPA 



as part of the proposal, and such performance guarantee(s) 



shall thereupon be fully effective.  Settling Defendant shall 



submit copies of all executed and/or otherwise finalized 



instruments or other documents required in order to make 



the selected performance guarantee(s) legally binding to the 



EPA within 30 days after receiving a written decision 



approving the proposed revised or alternative performance 



guarantee in accordance with Section XXVI (Notices and 



Submissions), directed to the attention of Paula V. Painter, 



EPA Environmental Protection Specialist, USEPA Region 



4, 61 Forsyth Street, SW, Atlanta, GA 30303, and to the 



United States and as specified in Section XXVI. 



c.  Release of Performance Guarantee. Settling Defendant shall not 



release, cancel, or discontinue any performance guarantee provided 



pursuant to this Section except as provided in this Paragraph.  If 



Settling Defendant receives written notice from EPA in accordance 



with Paragraph 51 that the Work has been fully and finally 



completed in accordance with the terms of this Consent Decree, or 



if EPA otherwise so notifies Settling Defendant in writing, Settling 



Defendant may thereafter release, cancel, or discontinue the 



performance guarantee(s) provided pursuant to this Section.  In the 



event of a dispute, Settling Defendant may release, cancel, or 
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discontinue the performance guarantee(s) required hereunder only 



in accordance with a final administrative or judicial decision 



resolving such dispute pursuant to Section XIX (Dispute 



Resolution). 



 XIV.  CERTIFICATION OF COMPLETION 



50. Completion of the Remedial Action. 



a. Within ninety (90) days after Settling Defendant concludes that the 



Remedial Action has been fully performed and the Performance Standards 



have been achieved, Settling Defendant shall schedule and conduct a pre-



certification inspection to be attended by Settling Defendant, EPA, and the 



State.  If, after the pre-certification inspection, Settling Defendant still 



believes that the Remedial Action has been fully performed and the 



Performance Standards have been achieved, it shall submit a written report 



requesting certification to EPA for approval, with a copy to the State, 



pursuant to Section XI (EPA Approval of Plans, Reports and Other 



Deliverables) within thirty (30) days after the inspection.  In the report, a 



registered professional engineer and Settling Defendant's Project 



Coordinator shall state that the Remedial Action has been completed in 



full satisfaction of the requirements of this Consent Decree.  The written 



report shall include as-built drawings signed and stamped by a 



professional engineer.  The report shall contain the following statement, 



signed by a responsible corporate official of the Settling Defendant or 



Settling Defendant's Project Coordinator: 
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I certify under penalty of law that this document and 



all attachments were prepared under my direction or 



supervision in accordance with a system designed to 



assure that qualified personnel properly gather and 



evaluate the information submitted.  Based on my 



inquiry of the person or persons who manage the 



system, or those persons directly responsible for  



 



gathering the information, the information submitted 



is, to the best of my knowledge and belief, true, 



accurate, and complete.  I am aware that there are 



significant penalties for submitting false information, 



including the possibility of fine and imprisonment for 



knowing violations. 



 



If, after completion of the pre-certification inspection and receipt and 



review of the written report, EPA, after reasonable opportunity for review 



and comment by the State, determines that the Remedial Action or any 



portion thereof has not been completed in accordance with this Consent 



Decree or that the Performance Standards have not been achieved, EPA 



will notify Settling Defendant in writing of the activities that must be 



undertaken by Settling Defendant pursuant to this Consent Decree to 



complete the Remedial Action and achieve the Performance Standards, 



provided, however, that EPA may only require Settling Defendant to 



perform such activities pursuant to this Paragraph to the extent that such 



activities are consistent with the Ascope of the remedy set forth in the 



Amended ROD,@ as that term is defined in Paragraph14.a.  EPA will set 



forth in the notice a schedule for performance of such activities consistent 



with the Consent Decree and the SOW or require Settling Defendant to 



submit a schedule to EPA for approval pursuant to Section XI (EPA 
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Approval of Plans, Reports and Other Deliverables).  Settling Defendant 



shall perform all activities described in the notice in accordance with the 



specifications and schedules established pursuant to this Paragraph, 



subject to its right to invoke the dispute resolution procedures set forth in 



Section XIX (Dispute Resolution).   



b. If EPA concludes, based on the initial or any subsequent report 



requesting Certification of Completion of the Remedial Action and after a 



reasonable opportunity for review and comment by the State, that the 



Remedial Action has been performed in accordance with this Consent 



Decree and that the Performance Standards have been achieved, EPA will 



so certify in writing to Settling Defendant.  This certification shall 



constitute the Certification of Completion of the Remedial Action for 



purposes of this Consent Decree, including, but not limited to, Section 



XXI (Covenants by Plaintiff).  Certification of Completion of the 



Remedial Action shall not affect Settling Defendant's remaining 



obligations under this Consent Decree. 



51. Completion of the Work. 



a. Within 90 days after Settling Defendant concludes that all phases 



of the Work, other than any remaining activities required under Section 



VII (Remedy Review), have been fully performed, Settling Defendant 



shall schedule and conduct a pre-certification inspection to be attended by 



Settling Defendant, EPA, and the State.  If, after the pre-certification 



inspection, Settling Defendant still believes that the Work has been fully 
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performed, Settling Defendant shall submit a written report by a registered 



professional engineer stating that the Work has been completed in full 



satisfaction of the requirements of this Consent Decree.  The report shall 



contain the statement set forth in Paragraph 50.a, signed by a responsible 



corporate official of Settling Defendant or Settling Defendant's Project 



Coordinator.  If, after review of the written report, EPA, after reasonable 



opportunity for review and comment by the State, determines that any 



portion of the Work has not been completed in accordance with this 



Consent Decree, EPA will notify Settling Defendant in writing of the 



activities that must be undertaken by Settling Defendant pursuant to this 



Consent Decree to complete the Work, provided, however, that EPA may 



only require Settling Defendant to perform such activities pursuant to this 



Paragraph to the extent that such activities are consistent with the Ascope 



of the remedy set forth in the Amended ROD,@ as that term is defined in 



Paragraph 14.a.  EPA will set forth in the notice a schedule for 



performance of such activities consistent with the Consent Decree and the 



SOW or require Settling Defendant to submit a schedule to EPA for 



approval pursuant to Section XI (EPA Approval of Plans, Reports and 



Other Deliverables).  Settling Defendant shall perform all activities 



described in the notice in accordance with the specifications and schedules 



established therein, subject to its right to invoke the dispute resolution 



procedures set forth in Section XIX (Dispute Resolution). 



b. If EPA concludes, based on the initial or any subsequent request 
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for Certification of Completion of the Work by Settling Defendant and 



after a reasonable opportunity for review and comment by the State, that 



the Work has been performed in accordance with this Consent Decree, 



EPA will so notify Settling Defendant in writing. 



 XV.  EMERGENCY RESPONSE 



52. If any action or occurrence during the performance of the Work that causes or 



threatens a release of Waste Material from the Site that constitutes an emergency 



situation or may present an immediate threat to public health or welfare or the 



environment, Settling Defendant shall, subject to Paragraph 53, immediately take all 



appropriate action to prevent, abate, or minimize such release or threat of release, and 



shall immediately notify the EPA=s Project Coordinator, or, if the Project Coordinator is 



unavailable, EPA=s Alternate Project Coordinator.  If neither of these persons is available, 



Settling Defendant shall notify the EPA Region 4 Emergency Response Center.  Settling 



Defendant shall take such actions in consultation with EPA=s Project Coordinator or other 



available authorized EPA officer and in accordance with all applicable provisions of the 



Health and Safety Plans, the Contingency Plans, and any other applicable plans or 



documents developed pursuant to the SOW.  In the event that Settling Defendant fails to 



take appropriate response action as required by this Section, and EPA takes such action 



instead, Settling Defendant shall reimburse EPA all costs of the response action under 



Section XVI (Payments for Response Costs).  



53. Subject to Section XXI (Covenants by Plaintiff), nothing in the preceding 



Paragraph or in this Consent Decree shall be deemed to limit any authority of the United 



States, or the State: (a) to take all appropriate action to protect human health and the 
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environment or to prevent, abate, respond to, or minimize an actual or threatened release 



of Waste Material on, at, or from the Site; or (b) to direct or order such action, or seek an 



order from the Court, to protect human health and the environment or to prevent, abate, 



respond to, or minimize an actual or threatened release of Waste Material on, at, or from 



the Site. 



 XVI.  PAYMENTS FOR RESPONSE COSTS 



54. Payment by Settling Defendant for Past Response Costs – Settling Defendant has 



paid all Past Response Costs.   



55. Payments by Settling Defendant for Future Response Costs.  Settling Defendant 



shall pay to EPA all Future Response Costs not inconsistent with the NCP. 



a. On a periodic basis, EPA will send Settling Defendant a bill 



requiring payment that includes a SCORPIOS Report which includes 



direct and indirect  costs incurred by EPA, its contractors and DOJ.  



Settling Defendant shall make all payments within thirty (30) days after 



Settling Defendant's receipt of each bill requiring payment, except as 



otherwise provided in Paragraph 57, in accordance with Paragraphs 56.a 



and 56.b (Payment Instructions). 



 b.  The total amount to be paid by Settling Defendant pursuant to 



Paragraph 55.a shall be deposited by EPA in the Cabot /Koppers 



Superfund Sites Future Response Costs Special Account to be retained and 



used to conduct or finance response actions at or in connection OUs 2-5, 



or to be transferred by EPA to the EPA Hazardous Substance Superfund. 



56. Payment Instructions for Settling Defendant. 
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a.  Instructions for Future Response Costs Payments and Stipulated 



Penalties.  All payments required, elsewhere in this Consent Decree, to be made 



in accordance with this Paragraph 56.a. shall be made as follows: 



For ACH payment: 



   PNC Bank 



   808 17
th



 Street, NW 



Washington, DC 20074 



Contact  Jesse White 301-887-6548     



ABA = 051036706 



Transaction Code 22 - checking 



Environmental Protection Agency  



Account 310006   



CTX Format 



 



  or: 



 



  For online payment: 



b. Instructions for All Payments.  All payments made under 



Paragraph 56.a (Instructions for Future Response Costs Payments and 



Stipulated Penalties) shall reference the CDCS Number, EPA Site/Spill ID 



Number 0416 and DOJ Case Number 90-11-622/1.  At the time of any 



payment required to be made in accordance with Paragraph 56.a, Settling 



Defendant shall send notice that payment has been made to the United 



States, and to EPA, in accordance with Section XXVI (Notices and 



Submissions), and to the EPA Cincinnati Finance Office by email at 



acctsreceivable.cinwd@epa.gov, or by mail at 26 Martin Luther King 



Drive, Cincinnati, Ohio 45268.  Such notice shall also reference the CDCS 



Number, Site/Spill ID Number 0416, and DOJ Case Number.  
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57. Settling Defendant may contest any Future Response Costs billed under 



Paragraph 55 (Payments by Settling Defendant for Future Response Costs) if it 



determines that EPA has made a mathematical error or included a cost item that is not 



within the definition of Future Response Costs, or if it believes EPA incurred excess 



costs as a direct result of an EPA action that was inconsistent with a specific provision or 



provisions of the NCP.  Such objection shall be made in writing within 30 days after 



receipt of the bill and must be sent to the United States pursuant to Section XXVI 



(Notices and Submissions).  Any such objection shall specifically identify the contested 



Future Response Costs and the basis for objection.  In the event of an objection, Settling 



Defendant shall pay all uncontested Future Response Costs to the United States within 30 



days after Settling Defendant's receipt of the bill requiring payment.  Simultaneously, 



Settling Defendant shall establish, in a duly chartered bank or trust company, an interest-



bearing escrow account that is insured by the Federal Deposit Insurance Corporation 



(FDIC), and remit to that escrow account funds equivalent to the amount of the contested 



Future Response Costs.  Settling Defendant shall send to the United States, as provided in 



Section XXVI (Notices and Submissions), a copy of the transmittal letter and check 



paying the uncontested Future Response Costs, and a copy of the correspondence that 



establishes and funds the escrow account, including, but not limited to, information 



containing the identity of the bank and bank account under which the escrow account is 



established as well as a bank statement showing the initial balance of the escrow account.  



Simultaneously with establishment of the escrow account, Settling Defendant shall 



initiate the Dispute Resolution procedures in Section XIX (Dispute Resolution).  If the 



United States prevails in the dispute, Settling Defendant shall pay the sums due (with 
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accrued interest) to the United States within five (5) days after the resolution of the 



dispute.  If Settling Defendant prevails concerning any aspect of the contested costs, 



Settling Defendant shall pay that portion of the costs (plus associated accrued interest) for 



which it did not prevail to the United States within five (5) days after the resolution of the 



dispute.  Settling Defendant shall be disbursed any balance of the escrow account.  All 



payments to the United States under this Paragraph shall be made in accordance with 



Paragraphs 56.a and 56.b (Payment Instructions for Settling Defendant).  The dispute 



resolution procedures set forth in this Paragraph in conjunction with the procedures set 



forth in Section XIX (Dispute Resolution) shall be the exclusive mechanisms for 



resolving disputes regarding Settling Defendant's obligation to reimburse the United 



States for its Future Response Costs.      



58. Interest.  In the event that any payment for Future Response Costs required under 



this Section is not made by the date required, Settling Defendant shall pay Interest on the 



unpaid balance.  The Interest on Future Response Costs shall begin to accrue on the date 



of the bill.  The Interest shall accrue through the date of Settling Defendant's payment.  



Payments of Interest made under this Paragraph shall be in addition to such other 



remedies or sanctions available to Plaintiff by virtue of Settling Defendant's failure to 



make timely payments under this Section including, but not limited to, payment of 



stipulated penalties pursuant to Paragraph 73. 



 XVII.  INDEMNIFICATION AND INSURANCE 



59. Settling Defendant's Indemnification of the United States. 



 a. The United States does not assume any liability by entering into this 



Consent Decree or by virtue of any designation of Settling Defendant as 
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EPA=s authorized representatives under Section 104(e) of CERCLA, 



42 U.S.C. ' 9604(e).  Settling Defendant shall indemnify, save and hold 



harmless the United States and its officials, agents, employees, 



contractors, subcontractors, and representatives for or from any and all 



claims or causes of action arising from, or on account of, negligent or 



other wrongful acts or omissions of Settling Defendant, its officers, 



directors, employees, agents, contractors, subcontractors, and any persons 



acting on its behalf or under its control, in carrying out activities pursuant 



to this Consent Decree, including, but not limited to, any claims arising 



from any designation of Settling Defendant as EPA=s authorized 



representatives under Section 104(e) of CERCLA.  Further, Settling 



Defendant agrees to pay the United States all costs it incurs including, but 



not limited to, attorneys= fees and other expenses of litigation and 



settlement arising from, or on account of, claims made against the United 



States  based on negligent or other wrongful acts or omissions of Settling 



Defendant, its officers, directors, employees, agents, contractors, 



subcontractors, and any persons acting on its behalf or under its control, in 



carrying out activities pursuant to this Consent Decree.  The United States 



shall not be held out as a party to any contract entered into by or on behalf 



of Settling Defendant in carrying out activities pursuant to this Consent 



Decree.  Neither Settling Defendant nor any such contractor shall be 



considered an agent of the United States. 
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 b. The United States shall give Settling Defendant notice of any claim for 



which the United States plans to seek indemnification pursuant to this 



Paragraph 59, and shall consult with Settling Defendant prior to settling 



such claim. 



60. Settling Defendant covenants not to sue and agrees not to assert any claims or 



causes of action against the United States for damages or reimbursement or for set-off of 



any payments made or to be made to the United States, arising from or on account of any 



contract, agreement, or arrangement between Settling Defendant and any person for 



performance of Work on or relating to the Site, including, but not limited to, claims on 



account of construction delays.  In addition, Settling Defendant shall indemnify and hold 



harmless the United States with respect to any and all claims for damages or 



reimbursement arising from or on account of any contract, agreement, or arrangement 



between Settling Defendant and any person for performance of Work on or relating to the 



Site, including, but not limited to, claims on account of construction delays. 



61. No later than fifteen (15) days before commencing any on-Site Work, Settling 



Defendant shall secure and/or demonstrate that it already has, and shall maintain, until 



the first anniversary after issuance of EPA=s Certification of Completion of the Remedial 



Action pursuant to Paragraph 50.b of Section XIV (Certification of Completion) 



commercial general liability insurance with limits of thirty (30) million dollars, for any 



one occurrence, and automobile liability insurance with limits of thirty (30) million 



dollars, combined single limit, and Settling Defendant shall ensure that the United States 



is named as an additional insured with respect to all liability arising out of the activities 



performed by or on behalf of Settling Defendant pursuant to this Consent Decree.  In 
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addition, for the duration of this Consent Decree, Settling Defendant shall satisfy, or shall 



ensure that its contractors or subcontractors satisfy, all applicable laws and regulations 



regarding the provision of worker=s compensation insurance for all persons performing 



the Work on behalf of Settling Defendant in furtherance of this Consent Decree.  Prior to 



commencement of the Work under this Consent Decree, Settling Defendant shall provide 



to EPA certificates of such insurance and a copy of each insurance policy.  Settling 



Defendant shall resubmit such certificates and copies of policies each year on the 



anniversary of the Effective Date.  If Settling Defendant demonstrates by evidence 



satisfactory to EPA that any contractor or subcontractor maintains insurance equivalent to 



that described above, or insurance covering the same risks but in a lesser amount, then, 



with respect to that contractor or subcontractor, Settling Defendant needs provide only 



that portion of the insurance described above that is not maintained by the contractor or 



subcontractor. 



 XVIII.  FORCE MAJEURE 



62. AForce majeure,@ for purposes of this Consent Decree, is defined as any event 



arising from causes beyond the control of Settling Defendant, of any entity controlled by 



Settling Defendant, or of Settling Defendant's contractors, which delays or prevents the 



performance of any obligation under this Consent Decree despite Settling Defendant's 



best efforts to fulfill the obligation.  The requirement that Settling Defendant exercise 



Abest efforts to fulfill the obligation@ includes using best efforts to anticipate any potential 



force majeure and best efforts to address the effects of any potential force majeure (a) as 



it is occurring and (b) following the potential force majeure such that the delay and any 



adverse effects of the delay are minimized to the greatest extent possible.  AForce 
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majeure@ does not include financial inability to complete the Work or a failure to achieve 



the Performance Standards. 



63. If any event occurs or has occurred that may delay the performance of any 



obligation under this Consent Decree for which Settling Defendant intends or may intend 



to assert a claim of force majeure, Settling Defendant shall notify EPA=s Project 



Coordinator orally or, in his or her absence, EPA=s Alternate Project Coordinator or, in 



the event both of EPA=s designated representatives are unavailable, the Director of the 



Superfund Division Division, EPA Region 4, 61 Forsyth Street, SW, Atlanta, GA 30303, 



within fifteen (15) days after when Settling Defendant first knew that the event might 



cause a delay.  Within fifteen (15) days thereafter, Settling Defendant shall provide in 



writing to EPA an explanation and description of the reasons for the delay; the 



anticipated duration of the delay; all actions taken or to be taken to prevent or minimize 



the delay; a schedule for implementation of any measures to be taken to prevent or 



mitigate the delay or the effect of the delay; Settling Defendant's rationale for attributing 



such delay to a force majeure; and a statement as to whether, in the opinion of Settling 



Defendant, such event may cause or contribute to an endangerment to public health or 



welfare, or the environment.  Settling Defendant shall include with any notice all 



available documentation supporting its claim that the delay was attributable to a force 



majeure.  Settling Defendant shall be deemed to know of any circumstance of which 



Settling Defendant, any entity controlled by Settling Defendant, or Settling Defendant's 



contractors knew or should have known.  Failure to comply with the above requirements 



regarding an event shall preclude Settling Defendant from asserting any claim of force 



majeure regarding that event, provided, however, that if EPA, despite the late notice, is 
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able to assess to its satisfaction whether the event is a force majeure under Paragraph 62 



and whether Settling Defendant has exercised its best efforts under Paragraph 62, EPA 



may, in its unreviewable discretion, excuse in writing Settling Defendant's failure to 



submit timely notices under this Paragraph.  



64. If EPA agrees that the delay or anticipated delay is attributable to a force majeure, 



the time for performance of the obligations under this Consent Decree that are affected by 



the force majeure will be extended by EPA for such time as is necessary to complete 



those obligations.  EPA will provide written notice to Settling Defendant as to which 



obligations under this Consent Decree are delayed as a result of the force majeure event, 



and will provide the revised schedule for completion of those obligations.  An extension 



of the time for performance of the obligations affected by the force majeure shall not, of 



itself, extend the time for performance of any other obligation.  If EPA does not agree 



that the delay or anticipated delay has been or will be caused by a force majeure, EPA 



will notify Settling Defendant in writing of its decision.  If EPA agrees that the delay is 



attributable to a force majeure, EPA will notify Settling Defendant in writing of the 



length of the extension, if any, for performance of the obligations affected by the force 



majeure. 



65. If Settling Defendant elects to invoke the dispute resolution procedures set forth 



in Section XIX (Dispute Resolution), it shall do so no later than fifteen (15) days after 



receipt of EPA=s notice.  In any such proceeding, Settling Defendant shall have the 



burden of demonstrating by a preponderance of the evidence that the delay or anticipated 



delay has been or will be caused by a force majeure, that the duration of the delay or the 



extension sought was or will be warranted under the circumstances, that best efforts were 
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exercised to avoid and mitigate the effects of the delay, and that Settling Defendant 



complied with the requirements of Paragraphs 62 and 63.  If Settling Defendant carries 



this burden, the delay at issue shall be deemed not to be a violation by Settling Defendant 



of the affected obligation of this Consent Decree identified to EPA and the Court.



 XIX.  DISPUTE RESOLUTION 



66. Unless otherwise expressly provided for in this Consent Decree, or agreed to by 



EPA and the Settling Defendant, the dispute resolution procedures of this Section shall be 



the exclusive mechanism to resolve disputes regarding this Consent Decree.  However, 



the procedures set forth in this Section shall not apply to actions by the United States to 



enforce obligations of Settling Defendant that have not been disputed in accordance with 



this Section. 



67. Any dispute regarding this Consent Decree shall in the first instance be the 



subject of informal negotiations between the parties to the dispute.  The period for 



informal negotiations shall not exceed 20 days from the time the dispute arises, unless it 



is modified by written agreement of the parties to the dispute.  The dispute shall be 



considered to have arisen when one party sends the other parties a written Notice of 



Dispute. 



68. Statements of Position. 



 a. In the event that the parties cannot resolve a dispute by informal 



negotiations under the preceding Paragraph, then the position advanced by 



EPA shall be considered binding unless, within thirty (30) days after the 



conclusion of the informal negotiation period, Settling Defendant invokes 



the formal dispute resolution procedures of this Section by serving on the 
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United States a written Statement of Position on the matter in dispute, 



including, but not limited to, any factual data, analysis or opinion 



supporting that position and any supporting documentation relied upon by 



Settling Defendant.  The Statement of Position shall specify Settling 



Defendant' position as to whether formal dispute resolution should 



proceed under Paragraph 69 (Record Review) or Paragraph 70. 



 b. Within thirty (30) days after receipt of Settling Defendant's Statement of 



Position, EPA will serve on Settling Defendant its Statement of Position, 



including, but not limited to, any factual data, analysis, or opinion 



supporting that position and all supporting documentation relied upon by 



EPA.  EPA=s Statement of Position shall include a statement as to whether 



formal dispute resolution should proceed under Paragraph 69 (Record 



Review) or 70.  Within thirty (30) days after receipt of EPA=s Statement of 



Position, Settling Defendant may submit a Reply. 



 c. If there is disagreement between EPA and Settling Defendant as to 



whether dispute resolution should proceed under Paragraph 69 (Record 



Review) or 70, the parties to the dispute shall follow the procedures set 



forth in the paragraph determined by EPA to be applicable.  However, if 



Settling Defendant ultimately appeals to the Court to resolve the dispute, 



the Court shall determine which paragraph is applicable in accordance 



with the standards of applicability set forth in Paragraphs 69 and 70. 



69. Record Review.  Formal dispute resolution for disputes pertaining to the selection 



or adequacy of any response action and all other disputes that are accorded review on the 
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administrative record under applicable principles of administrative law shall be 



conducted pursuant to the procedures set forth in this Paragraph.  For purposes of this 



Paragraph, the adequacy of any response action includes, without limitation, the 



adequacy or appropriateness of plans, procedures to implement plans, or any other items 



requiring approval by EPA under this Consent Decree, and the adequacy of the 



performance of response actions taken pursuant to this Consent Decree.  Nothing in this 



Consent Decree shall be construed to allow any dispute by Settling Defendant regarding 



the validity of the Amended ROD=s provisions. 



 a. An administrative record of the dispute shall be maintained by EPA and 



shall contain all statements of position, including supporting 



documentation, submitted pursuant to this Section.  Where appropriate, 



EPA may allow submission of supplemental statements of position by the 



parties to the dispute. 



 b. The Director of the Superfund Division, EPA Region 4, will issue a final 



administrative decision resolving the dispute based on the administrative 



record described in Paragraph 69.a.  This decision shall be binding upon 



Settling Defendant, subject only to the right to seek judicial review 



pursuant to Paragraphs 69.c and 69.d. 



 c. Any administrative decision made by EPA pursuant to Paragraph 69.b. 



shall be reviewable by this Court, provided that a motion for judicial 



review of the decision is filed by Settling Defendant with the Court and 



served on all Parties within twenty (20) days after receipt of EPA=s 



decision.  The motion shall include a description of the matter in dispute, 
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the efforts made by the parties to resolve it, the relief requested, and the 



schedule, if any, within which the dispute must be resolved to ensure 



orderly implementation of this Consent Decree.  The United States may 



file a response to Settling Defendant's motion. 



 d. In proceedings on any dispute governed by this Paragraph, Settling 



Defendant shall have the burden of demonstrating that the decision of the 



Superfund Division Director is arbitrary and capricious or otherwise not in 



accordance with law.  Judicial review of EPA=s decision shall be on the 



administrative record compiled pursuant to Paragraph 69.a. 



70. Formal dispute resolution for disputes that neither pertain to the selection or 



adequacy of any response action nor are otherwise accorded review on the administrative 



record under applicable principles of administrative law shall be governed by this 



Paragraph. 



 a. Following receipt of Settling Defendant's Statement of Position submitted 



pursuant to Paragraph 68, the Director of the Superfund Division, EPA 



Region 4, will issue a final decision resolving the dispute.  The Superfund 



Division Director=s decision shall be binding on Settling Defendant unless, 



within twenty (20) days after receipt of the decision, Settling Defendant 



files with the Court and serves on the parties a motion for judicial review 



of the decision setting forth the matter in dispute, the efforts made by the 



parties to resolve it, the relief requested, and the schedule, if any, within 



which the dispute must be resolved to ensure orderly implementation of 
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the Consent Decree.  The United States may file a response to Settling 



Defendant's motion. 



 b. Notwithstanding Paragraph M (CERCLA Section 113(j) Record Review 



of Amended ROD and Work) of Section I (Background), judicial review 



of any dispute governed by this Paragraph shall be governed by applicable 



principles of law. 



71. The invocation of formal dispute resolution procedures under this Section shall 



not extend, postpone, or affect in any way any obligation of Settling Defendant under this 



Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise.  



Stipulated penalties with respect to the disputed matter shall continue to accrue but 



payment shall be stayed pending resolution of the dispute as provided in Paragraph 79.  



Notwithstanding the stay of payment, stipulated penalties shall accrue from the first day 



of noncompliance with any applicable provision of this Consent Decree.  In the event that 



Settling Defendant does not prevail on the disputed issue, stipulated penalties shall be 



assessed and paid as provided in Section XX (Stipulated Penalties) subject to the 



unreviewable enforcement discretion of the United States to waive Stipulated Penalties. 



 XX.  STIPULATED PENALTIES 



72. Settling Defendant shall be liable for stipulated penalties in the amounts set forth 



in Paragraphs 73 and 74 to the United States for failure to comply with the requirements 



of this Consent Decree specified below, unless excused under Section XVIII (Force 



Majeure).  ACompliance@ by Settling Defendant shall include completion of all payments 



and activities required under this Consent Decree, or any plan, report, or other deliverable 



approved under this Consent Decree, in accordance with all applicable requirements of 
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law, this Consent Decree, the SOW, and any plans, reports, or other deliverables 



approved under this Consent Decree and within the specified time schedules established 



by and approved under this Consent Decree.   



 



73. Stipulated Penalty Amounts - Work  



 a. The following stipulated penalties shall accrue per violation per day for 



any noncompliance identified in Paragraph 73.b: 



Penalty Per Violation Per Day Period of Noncompliance 



$1,500.00   1st through 14th day 



$ 2,500.00   15th through 30th day 



$ 4,000.00   31st day and beyond 



 b. Compliance Milestones: 



  (1) Timely and adequate payment of all Response Costs: 



  (2) Timely and adequate completion of Remedial Design; 



  (3) Timely and adequate completion of Remedial Action; 



  (4) Timely and adequate provision of access to the Site.  



74. Stipulated Penalty Amounts - Plans, Reports, and other Deliverables.  



 a.  The following stipulated penalties shall accrue shall accrue per violation 



per day for any noncompliance identified in Paragraph 74.b: 



Penalty Per Violation Per Day Period of Noncompliance 



$500.00   1st through 14th day 



$1000.00   15th through 30th day 



$1500.00   31st day and beyond   
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  b. Compliance Milestones: 



(1)  RD Work Plan; 



(2) Sampling & Analysis Plan; 



(3) Health & Safety Plan; 



(4) Treatability Study Work Plan; 



(5) Treatability Study Sampling & Analysis Plan; 



(6) Treatability Study Health and Safety Plan; 



   (7) Preliminary Design; 



   (8) Treatability Study Final Report; 



    (9)  Pre-Final Design; 



   (10) RA Work Plan; 



   (11) Project Delivery Strategy: 



   (12) Construction Management Plan; 



   (13) Construction Quality Assurance Plan; 



   (14) Construction Health & Safety Plan/Contingency Plan; 



   (15) Prefinal Construction Inspection Report; 



   (16) Final Construction Report; 



   (17) Remedial Action Report; 



   (18) Operation and Maintenance Plan; 



   (19) Operation and Maintenance Manual. 



75. In the event that EPA assumes performance of a portion or all of the Work 



pursuant to Paragraph 100 (Work Takeover), Settling Defendant shall be liable for a 



stipulated penalty in the amount of $10,000,000.00.  Stipulated penalties under this 
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Paragraph are in addition to the remedies available under Paragraphs 48 (Funding for 



Work Takeover) and 89 (Work Takeover).  



76. Unless otherwise provided in this paragraph, all penalties shall begin to accrue on 



the day after the complete performance is due or the day a violation occurs, and shall 



continue to accrue through the final day of the correction of the noncompliance or 



completion of the activity.  However, stipulated penalties shall not accrue: (a) with 



respect to a deficient submission under Section XI (EPA Approval of Plans, Reports and 



Other Deliverables), during the period, if any, beginning on the 31st day after EPA=s 



receipt of such submission until the date that EPA notifies Settling Defendant of any 



deficiency; (b) with respect to a decision by the Director of the Superfund Division, EPA 



Region 4, under Paragraph 69.b or 70.a of Section XIX (Dispute Resolution), during the 



period, if any, beginning on the 21st day after the date that Settling Defendant's reply to 



EPA=s Statement of Position is received until the date that the Director issues a final 



decision regarding such dispute; or (c) with respect to judicial review by this Court of any 



dispute under Section XIX (Dispute Resolution), during the period, if any, beginning on 



the 31st day after the Court=s receipt of the final submission regarding the dispute until 



the date that the Court issues a final decision regarding such dispute.  Nothing in this 



Consent Decree shall prevent the simultaneous accrual of separate penalties for separate 



violations of this Consent Decree. 



77. Following EPA=s determination that Settling Defendant has failed to comply with 



a requirement of this Consent Decree, EPA may give Settling Defendant written 



notification of the same and describe the noncompliance.  EPA may send Settling 



Defendant a written demand for the payment of the penalties.  However, penalties shall 
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accrue as provided in the preceding Paragraph regardless of whether EPA has notified 



Settling Defendant of a violation.   



78. All penalties accruing under this Section shall be due and payable to the United 



States within thirty (30) days after Settling Defendant's receipt from EPA of a demand for 



payment of the penalties, unless Settling Defendant invokes the Dispute Resolution 



procedures under Section XIX (Dispute Resolution) within the  thirty (30) day period.  



All payments to the United States under this Section shall indicate that the payment is for 



stipulated penalties, and shall be made in accordance with Paragraphs 56.a and 56.b 



(Payment Instructions for Settling Defendant).   



79. Penalties shall continue to accrue as provided in Paragraph 76 during any dispute 



resolution period, but need not be paid until the following: 



 a. If the dispute is resolved by agreement of the Parties or by a decision of 



EPA that is not appealed to this Court, accrued penalties determined to be 



owed shall be paid to EPA within  fifteen (15) days after the agreement or 



the receipt of EPA=s decision or order; 



 b. If the dispute is appealed to this Court and the United States prevails in 



whole or in part, Settling Defendant shall pay all accrued penalties 



determined by the Court to be owed to EPA within sixty (60) days after 



receipt of the Court=s decision or order, except as provided in Paragraph 



79.c; 



 c. If the District Court=s decision is appealed by any Party, Settling 



Defendant shall pay all accrued penalties determined by the District Court 



to be owed to the United States into an interest-bearing escrow account, 
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established at a duly chartered bank or trust company that is insured by the 



FDIC, within sixty (60) days after receipt of the Court=s decision or order.  



Penalties shall be paid into this account as they continue to accrue, at least 



every sixty (60) days.  Within fifteen (15) days after receipt of the final 



appellate court decision, the escrow agent shall pay the balance of the 



account to EPA or to Settling Defendant to the extent that they prevail. 



80. If Settling Defendant fails to pay stipulated penalties when due, Settling 



Defendant shall pay Interest on the unpaid stipulated penalties as follows: (a) if Settling 



Defendant has timely invoked dispute resolution such that the obligation to pay stipulated 



penalties has been stayed pending the outcome of dispute resolution, Interest shall accrue 



from the date stipulated penalties are due pursuant to Paragraph 79 until the date of 



payment; and (b) if Settling Defendant fails to timely invoke dispute resolution, Interest 



shall accrue from the date of demand under Paragraph 78 until the date of payment.  If 



Settling Defendant fails to pay stipulated penalties and Interest when due, the United 



States may institute proceedings to collect the penalties and Interest.   



81. The payment of penalties and Interest, if any, shall not alter in any way Settling 



Defendant's obligation to complete the performance of the Work required under this 



Consent Decree. 



82. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in 



any way limiting the ability of the United States to seek any other remedies or sanctions 



available by virtue of Settling Defendant's violation of this Consent Decree or of the 



statutes and regulations upon which it is based, including, but not limited to, penalties 



pursuant to Section 122(l) of CERCLA, 42 U.S.C. ' 9622(l), provided, however, that the 
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United States shall not seek civil penalties pursuant to Section 122(l) of CERCLA for any 



violation for which a stipulated penalty is provided in this Consent Decree, except in the 



case of a willful violation of this Consent Decree. 



83. Notwithstanding any other provision of this Section, the United States may, in its 



unreviewable discretion, waive any portion of stipulated penalties that have accrued 



pursuant to this Consent Decree.   



 XXI.  COVENANTS BY PLAINTIFF  



84. Covenants for Settling Defendant by United States.  In consideration of the 



actions that will be performed and the payments that will be made by Settling Defendant 



under this Consent Decree, and except as specifically provided in Paragraphs 85, 86 



(United States= Pre- and Post Certification Reservations), and 88 (General Reservations 



of Rights), the United States covenants not to sue or to take administrative action against 



Settling Defendant pursuant to Sections 106 and 107(a) of CERCLA relating to the Site.  



Except with respect to future liability, these covenants shall take effect upon entry of the 



Consent Decree.  With respect to future liability, these covenants shall take effect upon 



Certification of Completion of Remedial Action by EPA pursuant to Paragraph 50.b of 



Section XIV (Certification of Completion).  These covenants are conditioned upon the 



satisfactory performance by Settling Defendant of its obligations under this Consent 



Decree.  These covenants extend only to Settling Defendant and do not extend to any 



other person. 



85. United States= Pre-Certification Reservations.  Notwithstanding any other 



provision of this Consent Decree, the United States reserves, and this Consent Decree is 



without prejudice to, the right to institute proceedings in this action or in a new action, 
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and/or to issue an administrative order, seeking to compel Settling Defendant to perform 



further response actions relating to the Site and/or to pay the United States for additional 



costs of response if, (a) prior to Certification of Completion of the Remedial Action,      



(i) conditions at the Site, previously unknown to EPA, are discovered, or (ii) information, 



previously unknown to EPA, is received, in whole or in part, and (b) EPA determines that 



these previously unknown conditions or information together with any other relevant 



information indicates that the Remedial Action is not protective of human health or the 



environment. 



86. United States= Post-Certification Reservations.  Notwithstanding any other 



provision of this Consent Decree, the United States reserves, and this Consent Decree is 



without prejudice to, the right to institute proceedings in this action or in a new action 



and/or to issue an administrative order, seeking to compel Settling Defendant to perform 



further response actions relating to the Site and/or to pay the United States for additional 



costs of response if, (a) subsequent to Certification of Completion of the Remedial 



Action, (i) conditions at the Site, previously unknown to EPA, are discovered, or 



(ii) information, previously unknown to EPA, is received, in whole or in part, and 



(b) EPA determines that these previously unknown conditions or this information 



together with other relevant information indicate that the Remedial Action is not 



protective of human health or the environment. 



87. For purposes of Paragraph 86 (United States= Pre-Certification Reservations), the 



information and the conditions known to EPA will include only that information and 



those conditions known to EPA as of the date the Amended ROD was signed and set 



forth in the Amended ROD for the Site and the administrative record supporting the 
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Amended ROD.  For purposes of Paragraph 87 (United States= Post-Certification 



Reservations),, the information and the conditions known to EPA shall include only that 



information and those conditions known to EPA as of the date of Certification of 



Completion of the Remedial Action and set forth in the Amended ROD, the 



administrative record supporting the Amended ROD, the post-Amended ROD 



administrative record, or in any information received by EPA pursuant to the 



requirements of this Consent Decree prior to Certification of Completion of the Remedial 



Action. 



88. General Reservations of Rights.  The United States reserves, and this Consent 



Decree is without prejudice to, all rights against Settling Defendant with respect to all 



matters not expressly included within Plaintiff=s covenants.  Notwithstanding any other 



provision of this Consent Decree, the United States reserves all rights against Settling 



Defendant with respect to: 



 a. liability for failure by Settling Defendant to meet a requirement of this 



Consent Decree; 



 b. liability arising from the past, present, or future disposal, release, or threat 



of release of Waste Material outside of the Site;  



 c. liability based on the ownership of the Site by Settling Defendant when 



such ownership or commences after signature by Settling Defendant of 



this Consent Decree;  



 d. liability based on the operation of the Site by Settling Defendant’s when 



such operation commences after signature of this Consent Decree by 
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Settling Defendants and does not arise solely from Settling Defendant’s 



performance of the Work;  



 e. liability based on Settling Defendant's transportation, treatment, storage, 



or disposal, or the arrangement for the transportation, treatment, storage, 



or disposal of Waste Material at or in connection with the Site, other than 



as provided in the Amended ROD, the Work, or otherwise ordered by 



EPA, after signature by Settling Defendant of this Consent Decree by 



Settling Defendant; 



 f. liability for damages for injury to, destruction of, or loss of natural 



resources, and for the costs of any natural resource damage assessments;  



 g. criminal liability;  



 h. liability for violations of federal or state law that occur during or after 



implementation of the Work; and   



 i. liability, prior to Certification of Completion of the Remedial Action, for 



additional response actions that EPA determines are necessary to achieve 



and maintain Performance Standards or to carry out and maintain the 



effectiveness of the remedy set forth in the Amended ROD, but that 



cannot be required pursuant to Paragraph 14 (Modification of SOW or 



Related Work Plans); 



 j. liability for costs incurred or to be incurred by the Agency for Toxic 



Substances and Disease Registry regarding the Site. 



 k.     liability for performance of response action or payment of response costs  



  at or in connection with the area defined as Northeast Lagoon, which is  
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  not part of the Site as defined herein and which is identified in Paragraph 4 



  (“Site” definition) and depicted on Appendix C-1. 



89. Work Takeover. 



 a. In the event EPA determines that Settling Defendant has (1) ceased 



implementation of any portion of the Work, or (2) is seriously or 



repeatedly deficient or late in its performance of the Work, or (3) is 



implementing the Work in a manner that may cause an endangerment to 



human health or the environment, EPA may issue a written notice (Work 



Takeover Notice) to Settling Defendant.  Any Work Takeover Notice 



issued by EPA will specify the grounds upon which such notice was 



issued and will provide Settling Defendant a period of thirty (30) days 



within which to remedy the circumstances giving rise to EPA=s issuance of 



such notice. 



 b. If, after expiration of the thirty (30) day notice period specified in 



Paragraph 89.a, Settling Defendant has not remedied to EPA=s satisfaction 



the circumstances giving rise to EPA=s issuance of the relevant Work 



Takeover Notice, EPA may at any time thereafter assume the performance 



of all or any portion(s) of the Work as EPA deems necessary (Work 



Takeover).  EPA will notify Settling Defendant in writing (which writing 



may be electronic) if EPA determines that implementation of a Work 



Takeover is warranted under this Paragraph 89.b.  Funding of Work 



Takeover costs is addressed under Paragraph 48. 



Case 1:13-cv-00029-RS-GRJ   Document 9   Filed 07/09/13   Page 97 of 114











95 



 



 c. Settling Defendant may invoke the procedures set forth in Paragraph 69 



(Record Review), to dispute EPA=s implementation of a Work Takeover 



under Paragraph 89.b.  However, notwithstanding Settling Defendant's 



invocation of such dispute resolution procedures, and during the pendency 



of any such dispute, EPA may in its sole discretion commence and 



continue a Work Takeover under Paragraph 89.b until the earlier of (1) the 



date that Settling Defendant remedies, to EPA=s satisfaction, the 



circumstances giving rise to EPA=s issuance of the relevant Work 



Takeover Notice, or (2) the date that a final decision is rendered in 



accordance with Paragraph 69 (Record Review) requiring EPA to 



terminate such Work Takeover. 



90. Notwithstanding any other provision of this Consent Decree, the United States 



retains all authority and reserves all rights to take any and all response actions authorized 



by law.  



 XXII.  COVENANTS BY SETTLING DEFENDANT 



91. Covenants by Settling Defendant.  Subject to the reservations in Paragraph 93, 



Settling Defendant covenants not to sue and agrees not to assert any claims or causes of 



action against the United States with respect to the Site and this Consent Decree, 



including, but not limited to: 



 a. any direct or indirect claim for reimbursement from the EPA Hazardous 



Substance Superfund through CERCLA Sections 106(b)(2), 107, 111, 112, 



or 113 or any other provision of law; 
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 b. any claims under CERCLA Sections 107 or 113, RCRA Section 7002(a),              



42 U.S.C. ' 6972(a), or state law regarding the Site and this Consent 



Decree; or 



 c. any claims arising out of response actions at or in connection with the Site, 



including any claim under the United States Constitution, the Florida 



Constitution, the Tucker Act, 28 U.S.C. ' 1491, the Equal Access to 



Justice Act, 28 U.S.C. ' 2412, or at common law. 



92. Except as provided in Paragraph 95 (Claims Against De Minimis and Ability to 



Pay Parties) and Paragraph 100 (Res Judicata and Other Defenses), the covenants in this 



Section shall not apply if the United States brings a cause of action or issues an order 



pursuant to any of the reservations in Section XXI (Covenants by Plaintiff), other than in 



Paragraphs 88.a (claims for failure to meet a requirement of the Consent Decree), 88.g 



(criminal liability), and 88.h (violations of federal/state law during or after 



implementation of the Work), but only to the extent that Settling Defendant's  claims 



arise from the same response action, response costs, or damages that the United States is 



seeking pursuant to the applicable reservation. 



93. Settling Defendant reserves, and this Consent Decree is without prejudice to, 



claims against the United States, subject to the provisions of Chapter 171 of Title 28 of 



the United States Code, and brought pursuant to any statute other than CERCLA or 



RCRA and for which the waiver of sovereign immunity is found in a statute other than 



CERCLA or RCRA, for money damages for injury or loss of property or personal injury 



or death caused by the negligent or wrongful act or omission of any employee of the 



United States, as that term is defined in 28 U.S.C. ' 2671, while acting within the scope 
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of his or her office or employment under circumstances where the United States, if a 



private person, would be liable to the claimant in accordance with the law of the place 



where the act or omission occurred.  However, the foregoing shall not include any claim 



based on EPA=s selection of response actions, or the oversight or approval of Settling 



Defendant's plans, reports, other deliverables or activities.   



94. Nothing in this Consent Decree shall be deemed to constitute preauthorization of 



a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. ' 9611, or 40 C.F.R. 



' 300.700(d). 



95. Claims Against De Minimis and Ability to Pay Parties.  Settling Defendant agrees 



not to assert any claims or causes of action and to waive all claims or causes of action, 



including but not limited to claims or causes of action under Sections 107(a) and 113 of 



CERCLA, that they may have for response costs relating to the Site against any person 



that has entered or in the future enters into a final CERCLA Section 122(g) de minimis 



settlement, or a final settlement based on limited ability to pay, with EPA with respect to 



the Site.  This waiver shall not apply with respect to any defense, claim, or cause of 



action that Settling Defendant may have against any person if such person asserts a claim 



or cause of action relating to the Site against Settling Defendant. 



 XXIII.  EFFECT OF SETTLEMENT; CONTRIBUTION  



96. Except as provided in Paragraph 95 (Claims Against De Minimis/Ability to Pay 



Parties), nothing in this Consent Decree shall be construed to create any rights in, or grant 



any cause of action to, any person not a Party to this Consent Decree.  Except as provided 



in Paragraph 95 (Claims Against De Minimis and Ability to Pay Parties), each Party 



expressly reserves any and all rights (including, but not limited to, pursuant to Section 
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113 of CERCLA, 42 U.S.C. ' 9613), defenses, claims, demands, and causes of action that 



each Party may have with respect to any matter, transaction, or occurrence relating in any 



way to the Site against any person not a Party hereto.  Nothing in this Consent Decree 



diminishes the right of the United States, pursuant to Section 113(f)(2) and (3) of 



CERCLA, 42 U.S.C. ' 9613(f)(2)-(3), to pursue any such persons to obtain additional 



response costs or response action and to enter into settlements that give rise to 



contribution protection pursuant to Section 113(f)(2). 



97. The Parties agree, and by entering this Consent Decree this Court finds, that this 



Consent Decree constitutes a judicially-approved settlement for purposes of 



Section 113(f)(2) of CERCLA, 42 U.S.C. ' 9613(f)(2), and that Settling Defendant is 



entitled, as of the Effective Date, to protection from contribution actions or claims as 



provided by Section 113(f)(2) of CERCLA, or as may be otherwise provided by law, for 



Amatters addressed@ in this Consent Decree.  The Amatters addressed@ in this Consent 



Decree are all response actions taken or to be taken and all response costs incurred or to 



be incurred, at or in connection with the Site, by the United States or any other person 



except for the State; provided, however, that if the United States exercises rights against 



Settling Defendant under the reservations in Section XXI (Covenants by Plaintiff), other 



than in Paragraphs 88.a (claims for failure to meet a requirement of the Consent Decree), 



88.f (criminal liability), or 88.g (violations of federal/state law during or after 



implementation of the Work), the Amatters addressed@ in this Consent Decree will no 



longer include those response costs or response actions.
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98. Settling Defendant shall, with respect to any suit or claim brought by it for 



matters related to this Consent Decree, notify the United States in writing no later than 



Sixty (60) days prior to the initiation of such suit or claim.   



99. Settling Defendant shall, with respect to any suit or claim brought against it for 



matters related to this Consent Decree, notify in writing the United States within ten days 



after service of the complaint on Settling Defendant.  In addition, Settling Defendant 



shall notify the United States within ten days after service or receipt of any Motion for 



Summary Judgment and within ten days after receipt of any order from a court setting a 



case for trial. 



100. Res Judicata and Other Defenses.  In any subsequent administrative or judicial 



proceeding initiated by the United States for injunctive relief, recovery of response costs, 



or other appropriate relief relating to the Site, Settling Defendant shall not assert, and 



may not maintain, any defense or claim based upon the principles of waiver, res judicata, 



collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any 



contention that the claims raised by the United States in the subsequent proceeding were 



or should have been brought in the instant case; provided, however, that nothing in this 



Paragraph affects the enforceability of the covenants not to sue set forth in Section XXI 



(Covenants by Plaintiff). 



 XXIV.  ACCESS TO INFORMATION 



101. Settling Defendant shall provide to EPA and the State, upon request, copies of all 



records, reports, documents, and other information (including records, reports, 



documents, and other information in electronic form) (hereinafter referred to as 



ARecords@) within its possession or control or that of its contractors or agents relating to 
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activities at the Site or to the implementation of this Consent Decree, including, but not 



limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts, 



reports, sample traffic routing, correspondence, or other documents or information 



regarding the Work.  Settling Defendant shall also make available to EPA and the State, 



for purposes of investigation, information gathering, or testimony, its employees, agents, 



or representatives with knowledge of relevant facts concerning the performance of the 



Work.  



102. Business Confidential and Privileged Documents. 



 a. Settling Defendant may assert business confidentiality claims covering 



part or all of the Records submitted to Plaintiff under this Consent Decree 



to the extent permitted by and in accordance with Section 104(e)(7) of 



CERCLA, 42 U.S.C. ' 9604(e)(7), and 40 C.F.R. ' 2.203(b).  Records 



determined to be confidential by EPA will be afforded the protection 



specified in 40 C.F.R. Part 2, Subpart B.  If no claim of confidentiality 



accompanies Records when they are submitted to EPA, or if EPA has 



notified Settling Defendant that the Records are not confidential under the 



standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart 



B, the public may be given access to such Records without further notice 



to Settling Defendant. 



 b. Settling Defendant may assert that certain Records are privileged under 



the attorney-client privilege or any other privilege or protection from 



disclosure (e.g. the work product doctrine) recognized by applicable 



federal law.  If Settling Defendant asserts such a privilege or protection in 
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lieu of providing Records, it shall provide Plaintiff with the following:   



(1) the title of the Record; (2) the date of the Record; (3) the name, title, 



affiliation (e.g., company or firm), and address of the author of the 



Record; (4) the name and title of each addressee and recipient;                 



(5) a description of the contents of the Record; and (6) the privilege or 



protection asserted by Settling Defendant.  If a claim of privilege or 



protection applies only to a portion of a Record, the Record shall be 



provided to the United States in redacted form to mask the privileged or 



protected portion only.  Settling Defendant shall retain all Records that 



they claim to be privileged or protected until the United States has had a 



reasonable opportunity to dispute the privilege claim and any such dispute 



has been resolved in the Settling Defendant's favor. 



 c. No Records created or generated pursuant to the requirements of this 



Consent Decree shall be withheld from the United States on the grounds 



that they are privileged or confidential. 



103. No claim of confidentiality or privilege shall be made with respect to any data, 



including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, 



scientific, chemical, or engineering data, or any other documents or information 



evidencing conditions at or around the Site. 



 XXV.  RETENTION OF RECORDS 



104. Until ten years after Settling Defendant's receipt of EPA=s notification pursuant to 



Paragraph 51 (Completion of the Work), Settling Defendant shall preserve and retain all 



non-identical copies of Records (including Records in electronic form) now in its 
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possession or control or which come into its possession or control that relate in any 



manner to its liability under CERCLA with respect to the Site, provided, however, that 



Settling Defendant, potentially liable as former owner and/or former operator of the Site, 



must retain all Records that relate to the liability of any other person under CERCLA 



with respect to the Site.  Settling Defendant must also retain and instruct its contractors 



and agents to preserve, for the same period of time specified above all non-identical 



copies of the last draft or final version of any Records (including Records in electronic 



form) now in its possession or control or that come into its possession or control that 



relate in any manner to the performance of the Work, provided, however, that Settling 



Defendant (and its contractors and agents) must retain, in addition, copies of all data 



generated during the performance of the Work and not contained in the aforementioned 



Records required to be retained.  Each of the above record retention requirements shall 



apply regardless of any corporate retention policy to the contrary.    



105. At the conclusion of this record retention period, Settling Defendant shall notify 



the United States at least ninety (90) days prior to the destruction of any such Records, 



and, upon request by the United States, Settling Defendant shall deliver any such Records 



to EPA.  Settling Defendant may assert that certain Records are privileged under the 



attorney-client privilege or any other privilege or protection (e.g. the work product 



doctrine) recognized by applicable federal law.  If Settling Defendant asserts such a 



privilege or protection, it shall provide Plaintiff with the following: (a) the title of the 



Record; (b) the date of the Record; (c) the name, title, affiliation (e.g., company or firm), 



and address of the author of the Record; (d) the name and title of each addressee and 



recipient; (e) a description of the subject of the Record; and (f) the privilege or protection 
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asserted by Settling Defendant.  If a claim of privilege or protection applies only to a 



portion of a Record, the Record shall be provided to the United States in redacted form to 



mask the privileged or protected portion only.  Settling Defendant shall retain all Records 



that they claim to be privileged or protected until the United States has had a reasonable 



opportunity to dispute the privilege claim and any such dispute has been resolved in the 



Settling Defendant's favor.  However, no Records created or generated pursuant to the 



requirements of this Consent Decree shall be withheld on the grounds that they are 



privileged or confidential.  



106. Settling Defendant certifies that, to the best of its knowledge and belief, after 



thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed 



of any Records (other than identical copies) relating to its potential liability regarding the 



Site since the earlier of notification of potential liability by the United States or the filing 



of suit against it regarding the Site and that it has fully complied with any and all EPA 



and State requests for information regarding the Site pursuant to Sections 104(e) and 



122(e) of CERCLA, 42 U.S.C. '' 9604(e) and 9622(e), and Section 3007 of RCRA,       



42 U.S.C. ' 6927, and State law.  



 XXVI.  NOTICES AND SUBMISSIONS 



107. Whenever, under the terms of this Consent Decree, written notice is required to be 



given or a report or other document is required to be sent by one Party to another, it shall 



be directed to the individuals at the addresses specified below, unless those individuals or 



their successors give notice of a change to the other Parties in writing.  All notices and 



submissions shall be considered effective upon receipt, unless otherwise provided.  



Written notice as specified in this Section shall constitute complete satisfaction of any 
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written notice requirement of the Consent Decree with respect to the United States, EPA, 



the State, and Settling Defendant, respectively.  Notices required to be sent to EPA, and 



not to the United States, under the terms of this Consent Decree should not be sent to the 



U.S. Department of Justice.  Electronic submittals and notices are acceptable.  



 



As to the United States:   Chief, Environmental Enforcement Section 



      Environment & Natural Resources Division 



      U.S. Department of Justice 



      P.O. Box 7611 



      Washington, D.C.  20044-7611 



      Re: DJ # 90-11-2-622/1  



 



As to EPA:     Franklin E. Hill 



      Director, Superfund Division 



      United States Environmental Protection  



      Agency 



      Region 4; 61 Forsyth Street, SW 



      Atlanta, GA 30303 



 



      Scott Miller 



      EPA Project Coordinator 



      United States Environmental Protection  



      Agency 



      Region 4; 61 Forsyth Street, SW 



      Atlanta, GA 30303 



 



      Paula V. Painter 



      Environmental Protection Specialist 



      United States Environmental Protection  



      Agency 



      Region 4; 61 Forsyth Street, SW 



      Atlanta, GA 30303 



 



As to the State of Florida:   Kelsey Helton 



      FDEP, Division of Waste Management 



      Mail Station 4520 



      2600 Blair Stone Road 



      Tallahassee, FL 32399-2400 



 



As to the Settling Defendant:   Beazer East, Inc. 



      c/o Mitchell D. Brourman 



Case 1:13-cv-00029-RS-GRJ   Document 9   Filed 07/09/13   Page 107 of 114











105 



 



      Manor Oak One, Suite 200 



      1910 Cochran Road  



      Pittsburgh, PA 15220 



 



 XXVII.  RETENTION OF JURISDICTION 



108. This Court retains jurisdiction over both the subject matter of this Consent Decree 



and Settling Defendant for the duration of the performance of the terms and provisions of 



this Consent Decree for the purpose of enabling any of the Parties to apply to the Court at 



any time for such further order, direction, and relief as may be necessary or appropriate 



for the construction or modification of this Consent Decree, or to effectuate or enforce 



compliance with its terms, or to resolve disputes in accordance with Section XIX 



(Dispute Resolution). 



 XXVIII.  APPENDICES 



109. The following appendices are attached to and incorporated into this Consent 



Decree: 



AAppendix A@ is the Amended ROD. 



AAppendix B@ is the SOW  



“Appendix C-1” is the Northeast Lagoon Map   



“Appendix C-2” is the Site Map. 



AAppendix D@ is the Boundary Map. 



AAppendix E@ is the Warranty Deed. 



“Appendix F” is draft form of Proprietary Controls. 



AAppendix G@ is the Settling Defendant's Performance Guarantee. 



XXIX.  COMMUNITY INVOLVEMENT 
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110. If requested by EPA, Settling Defendant shall participate in community 



involvement activities pursuant to the community involvement plan to be developed by 



EPA.  EPA will determine the appropriate role for Settling Defendant under the Plan.  



Settling Defendant shall also cooperate with EPA in providing information regarding the 



Work to the public.  As requested by EPA, Settling Defendant shall participate in the 



preparation of such information for dissemination to the public and in public meetings 



that may be held or sponsored by EPA to explain activities at or relating to the Site.  



Costs incurred by the United States under this Section, including the costs of any 



technical assistance grant under Section 117(e) of CERCLA, 42 U.S.C. ' 9617(e), shall 



be considered Future Response Costs that Settling Defendant shall pay pursuant to 



Section XVI (Payments for Response Costs). 



 XXX.  MODIFICATION 



111. Except as provided in Paragraph 14 (Modification of SOW or Related Work 



Plans), material modifications to this Consent Decree, including the SOW, shall be in 



writing, signed by the United States and Settling Defendant, and shall be effective upon 



approval by the Court.  Except as provided in Paragraph 14, non-material modifications 



to this Consent Decree, including the SOW, shall be in writing and shall be effective 



when signed by duly authorized representatives of the United States and Settling 



Defendant.  A modification to the SOW shall be considered material if it fundamentally 



alters the basic features of the selected remedy within the meaning of 40 C.F.R. 



' 300.435(c)(2)(ii).  Before providing its approval to any modification to the SOW, the 



United States will provide the State with a reasonable opportunity to review and 



comment on the proposed modification. 
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112. Nothing in this Consent Decree shall be deemed to alter the Court=s power to 



enforce, supervise or approve modifications to this Consent Decree. 



 XXXI.  LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 



113. This Consent Decree shall be lodged with the Court for a period of not less than 



30 days for public notice and comment in accordance with Section 122(d)(2) of 



CERCLA, 42 U.S.C. ' 9622(d)(2), and 28 C.F.R. ' 50.7.  The United States reserves the 



right to withdraw or withhold its consent if the comments regarding the Consent Decree 



disclose facts or considerations which indicate that the Consent Decree is inappropriate, 



improper, or inadequate.  Settling Defendant consents to the entry of this Consent Decree 



without further notice. 



114. If for any reason the Court should decline to approve this Consent Decree in the 



form presented, this agreement is voidable at the sole discretion of any Party and the 



terms of the agreement may not be used as evidence in any litigation between the Parties. 



 XXXII.  SIGNATORIES/SERVICE 



115. Each undersigned representative of Settling Defendant to this Consent Decree and 



the Assistant Attorney General for the Environment and Natural Resources Division of 



the Department of Justice certifies that he or she is fully authorized to enter into the terms 



and conditions of this Consent Decree and to execute and legally bind such Party to this 



document. 



116. Settling Defendant agrees not to oppose entry of this Consent Decree by this 



Court or to challenge any provision of this Consent Decree unless the United States has 



notified Settling Defendant in writing that it no longer supports entry of the Consent 



Decree. 
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117. Settling Defendant shall identify, on the attached signature page, the name, 



address and telephone number of an agent who is authorized to accept service of process 



by mail on behalf of that Party with respect to all matters arising under or relating to this 



Consent Decree.  Settling Defendant agrees to accept service in that manner and to waive 



the formal service requirements set forth in Rule 4 of the Federal Rules of Civil 



Procedure and any applicable local rules of this Court, including, but not limited to, 



service of a summons.  Settling Defendant need not file an answer to the complaint in this 



action unless or until the Court expressly declines to enter this Consent Decree. 



 XXXIII.  FINAL JUDGMENT 



118. This Consent Decree and its appendices constitute the final, complete, and 



exclusive agreement and understanding among the Parties regarding the settlement 



embodied in the Consent Decree.  The Parties acknowledge that there are no 



representations, agreements or understandings relating to the settlement other than those 



expressly contained in this Consent Decree. 



119. Upon entry of this Consent Decree by the Court, this Consent Decree shall 



constitute a final judgment between and among the United States and Settling Defendant.  



The Court enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 



ORDERED on July 9, 2013. 



 



      /S/ Richard Smoak                                           



      RICHARD SMOAK 



      UNITED STATES DISTRICT JUDGE 
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STATEMENT OF WORK FOR THE 
REMEDIAL DESIGN AND REMEDIAL ACTION 



AT THE KOPPERS PORTION OF THE CABOT CARBON/KOPPERS SITE 



I. INTRODUCTION 



This Statement of Work (SOW) outlines the work to be performed by Settling Defendant at the 
Koppers portion of the Cabot Carbon/Koppers Superfund Site in Alachua County, Florida (the 
Site).  The work outlined is intended to fully implement the remedy as described in the Record of 
Decision (ROD) for the Site, dated February 2011, and to achieve the Performance Standards set 
forth in the ROD, Consent Decree, and this SOW. The requirements of this SOW will be further 
detailed in work plans and other documents to be submitted by the Settling Defendant for 
approval as set forth in this SOW.  It is not the intent of this document to provide task specific 
engineering or geological guidance.  The definitions set forth in Section IV of the Consent 
Decree shall also apply to this SOW unless expressly provided otherwise herein. 



Settling Defendant is responsible for performing the Work to implement the selected remedy.  
EPA shall conduct oversight of the Settling Defendant's activities throughout the performance of 
the Work.  The Settling Defendant shall assist EPA in conducting oversight activities. 



EPA review or approval of a task or deliverable shall not be construed as a guarantee as to the 
adequacy of such task or deliverable.  If EPA modifies a deliverable pursuant to Paragraph 14 of 
the Consent Decree, such deliverable as modified shall be deemed approved by EPA for 
purposes of this SOW.  A summary of the major deliverables that Settling Defendant shall 
submit for the Work is included in Section IV of this SOW. 



A. Overview of the Remedy 



The remedy includes several interrelated and complimentary remedial components and 
technologies designed to treat and/or contain soil and water that has been impacted by Site-
related constituents.  The specific remedy components are identified in the ROD (at 
Section 11.2) and are described briefly in the next subsection.  The objectives of this remedial 
action are to: 



• Eliminate potential risks to receptors exposed to Site-related constituents in soil, 
groundwater, sediment, and surface water. 



• Control and eliminate further migration of impacted groundwater. 



• Restore the quality of groundwater outside the source/containment areas for beneficial 
use by meeting Federal Maximum Contaminant Levels (MCLs) and Florida Groundwater 
Cleanup Target Levels (GCTLs). 
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• Reduce the mobility, volume, and toxicity of dense, non-aqueous-phase liquid (DNAPL) 
to the maximum extent practicable. 



B. Remedy Components Including Treatment 



The major components of the remedy are described in Section 11.2 of the ROD and are listed 
below.  The components include in-situ treatment of soil and DNAPL in principal source areas 
and ex-situ treatment of extracted groundwater. 



• Soil Consolidation Area: An on-Site soil consolidation area will be established as a 
containment/isolation area for impacted soil.  Soil and sediment removed from other parts 
of the Site, and from off-Site areas, will be placed in the Consolidation Area.  Excess 
treated soil from implementation of in-situ source treatment (see below) will also be 
located in the Consolidation Area.  The Consolidation Area will be located within the 
area encircled by the subsurface cutoff wall (see below) and will be capped to minimize 
infiltration and recharge. 



• Cutoff Wall: A continuous, vertical, subsurface barrier wall (e.g. slurry wall) will be 
constructed to mitigate horizontal groundwater and DNAPL movement from highly 
impacted areas to areas of no impact or little impact.  The cutoff wall will extend from 
the ground surface to the middle clay of the Hawthorn Group formation, which is 
approximately 65 feet deep.  The cutoff wall will completely encircle the four principal 
DNAPL source areas at the Site and adjacent areas with the highest groundwater 
concentrations, creating a Groundwater Containment Zone.  A low-permeability cap will 
be installed to minimize infiltration and recharge into the Groundwater Containment 
Zone.  The low-permeability middle clay layer of the Hawthorn Group will serve as the 
bottom of the Groundwater Containment Zone.  Any impacts outside this Groundwater 
Containment Zone will be addressed by separate components, including hydraulic 
containment systems in the Surficial Aquifer and Upper Floridan Aquifer (UFA), and 
permanganate injections in the Hawthorn Group, as described below. 



• In-Situ Solidification/Stabilization (ISS/S): Two of the principal source areas will be 
treated in place by amending the soil with materials such as cement and bentonite to 
solidify and stabilize DNAPL in place.  The treatment will take place at the former North 
Lagoon and the former Drip Track and the target treatment zones will extend from the 
ground surface to the middle clay of the Hawthorn Group (approximately 65 feet deep).  
The additive mix design will be determined through treatability and pilot testing.  A 
large-diameter (6 to 12 feet) auger will be used to mix the additive into the soil and 
excess soil will be contained in the Soil Consolidation Area.  The final depth of ISS/S 
treatment will be based on pilot tests designed to determine the Site-specific practical 
depth limit of effective ISS/S application.   



• In-Situ Geochemical Stabilization (ISGS): Two of the principal source areas will be 
treated in place through injection of a catalyzed sodium permanganate solution to 
stabilize DNAPL through a chemical encrustation process (with some beneficial chemical 
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oxidation also occurring).  The treatment will take place at the former South Lagoon and 
the former Process Area.  The ISGS injections will target residual and free-phase DNAPL 
impacted zones in the Surficial Aquifer and Upper Hawthorn.  There has been previous 
pilot testing of ISGS at the Site.  More detailed and complete field demonstration of ISGS 
effectiveness will be made during the remedial design process.  Areas treated with ISGS 
will be monitored to ensure ongoing effectiveness.  Should the ISGS treatment fail to 
perform as required by the criteria stipulated in the amended ROD, the Setting Defendant 
will be required to implement ISS/S in both the former South Lagoon and former Process 
Area. 



• In-Situ Chemical Oxidation and/or Geochemical Stabilization (ISCO/ISGS) via 
Existing Lower Hawthorn Wells:  Some existing Hawthorn Group monitoring wells 
will be used to deliver a chemical treatment solution to areas outside the ISS/S and ISGS 
source treatment zones where Performance Standards are not met (i.e. in Lower 
Hawthorn wells HG-10D, HG-16D, and HG-12D).  The chemical agent will likely be a 
permanganate solution which will chemically oxidize some of the constituent mass and 
will geochemically stabilize any DNAPL in the area, if present.  The permanganate 
solution will also decrease the hydraulic conductivity of the soil around the treatment 
well, thereby reducing mass flux from the area. 



• Treatment Actions in the Hawthorn Group:  In-situ injection of oxidizing chemicals or 
ISGS treatment in the lower HawthornGroup in two of the four principal source areas 
(former Process Area and the former South Lagoon) and along the eastern property 
boundary through newly installed injection wells. 
 



• Upper Hawthorn DNAPL Recovery:  Passive DNAPL recovery by periodic bailing 
will continue at Upper Hawthorn monitoring wells that continue to have recoverable 
DNAPL: HG-11S, HG-15S, HG-12S, HG-10S, and HG-16S.  This activity will be 
discontinued when the source treatment components are implemented.  Recovered 
DNAPL will be shipped to an appropriate off-Site disposal/recycling facility. 



• On-Site Soil Excavation, Covers, and Grading: Outside of the Groundwater 
Containment Zone/ Soil Consolidation Area, measures will be taken to prevent direct 
contact with impacted surface soil and to mitigate leaching of constituents to 
groundwater.  In any areas where constituent concentrations in unsaturated soil are high 
enough to cause a groundwater Performance Standard exceedance due to leaching, the 
soil will be excavated.  Surface covers (e.g. two feet of clean soil, pond liner, pavement) 
will be used to prevent direct contact with impacted soil.  The final Site grades and cover 
materials will be designed to facilitate proper stormwater management and to allow for 
appropriate future use of the land.  Excavated soil will be placed in the Soil Consolidation 
Area. 



• Stormwater Rerouting and Detention:  Stormwater management actions at the Site will 
include: (a) grading and contouring the Site to direct water toward designed collection 
points, (b) installation of one or more stormwater detention/retention basins, and possibly 
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(c) replacement of the existing main drainage ditch that flows through the Site with a new 
conveyance such as a ditch or underground pipe (culvert). 



• Surficial Aquifer Hydraulic Containment:  The existing hydraulic containment system 
will continue to be operated until Performance Standards in groundwater are met at the 
Surficial Aquifer points of compliance.  The system includes extraction wells along the 
eastern Site boundary and along the northern part of the former storage yard.  The system 
also includes four horizontal groundwater collection drains near the four source areas 
which will be operated until the source-treatment, cutoff-wall, and capping activities have 
been completed.  The four groundwater drains may also be used subsequently for 
hydraulic control inside the Groundwater Containment Zone.  The southernmost 
extraction wells will be abandoned during construction of the cutoff wall as the cutoff 
wall will provide containment in this area.  Treatment and discharge of extracted 
groundwater are described below. 



• Upper Floridan Aquifer (UFA) Hydraulic Containment: Targeted groundwater 
extraction in the UFA will be used to prevent off-Site migration of groundwater with 
concentrations exceeding Performance Standards (i.e. GCTLs).  Treatment and discharge 
of extracted groundwater are described below. 



• Off-Site Soil Replacement:  Pending property-owner agreement, off-Site areas that have 
exceedances of any Soil Cleanup Target Level (SCTL) due to Site releases will be 
remediated by removing impacted surface soil and replacing it with clean soil.  Excavated 
soil will either be placed in the on-Site Soil Consolidation Area or disposed of at an off-
Site facility.  Residential yards with replaced soil will be restored to conditions similar to 
their initial (pre-removal) conditions and proper stormwater drainage will be 
reestablished. 



• Off-Site Engineering Controls: If agreed to by the property owner and Settling 
Defendant, engineering controls (e.g. covers, fences) and institutional controls may be 
implemented to eliminate exposure to off-Site soil with an SCTL exceedance. 



• Groundwater Pretreatment and Discharge:  Presently, extracted groundwater is 
treated at an on-Site pretreatment plant.  A portion of the treated water (meeting drinking-
water standards) may be used for Site irrigation; the remainder is discharged by permit to 
a Gainesville Regional Utilities sanitary sewer.  These pretreatment and discharge 
activities will likely continue.  However, the treatment train will be evaluated and 
potentially modified if needed for reliable and cost-effective treatment.  Also, discharge 
of treated water to Springstead Creek may also be considered; in this case, the water will 
be treated to meet applicable surface-water discharge criteria. 



• Groundwater Monitoring:  Groundwater monitoring wells (existing and new) will be 
established as Performance Standards compliance points in the Surficial Aquifer, Upper 
Hawthorn, Lower Hawthorn, and UFA.  Additional monitoring between the Groundwater 
Containment Zone and the compliance points will also be used as monitoring points to 
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evaluate plume changes and natural attenuation effectiveness (see below).  UFA sentinel 
wells between the Site and the Murphree Well Field will also be monitored. 



• Natural Attenuation:  Monitoring data will be used to evaluate/demonstrate natural 
attenuation of components in groundwater.  Also, natural attenuation will be evaluated 
for any sediment with Site-related concentrations exceeding Performance Standards in 
the ditch that runs from the Site to Springstead Creek, and in Springstead Creek/Hogtown 
Creek.  



• Off-Site Sediment Removal:  Pending delineation, establishment of responsibility, and 
natural-attenuation evaluation, Settling Defendant may be required to remove sediment 
where Performance Standards are not met in the off-Site ditch and Springstead 
Creek/Hogtown Creek. 



• Institutional Controls: Deed restrictions and other appropriate policy/programmatic 
actions will be taken to ensure effectiveness of engineering controls and to eliminate 
potential exposure routes.  For example, deed restrictions will prevent potable use of 
groundwater extracted at the Site, will limit the types of future Site development, and will 
require adherence to a Soil Management Plan for any construction causing surface or 
subsurface disturbance.  State and local regulatory groundwater use restrictions will also 
remain in place during remediation. 



• Five-Year Reviews:  EPA will review remedy protectiveness every five years. 



• Post-Remedy Site Restoration: Certain activities, such as abandonment of unused wells 
and facilities, will occur once the remedy is implemented, remedial operations have 
ceased, and Performance Standards are attained. 



C. Performance Standards and Compliance Testing 



Settling Defendant shall meet all Performance Standards established for this Site.  Performance 
Standards are cleanup standards and goals, standards of control, and other substantive 
requirements, criteria or limitations, identified in the ROD, the Remedial Action Work Plan, the 
Remedial Design Work Plan and the Remedial Design which are approved by EPA. 



Settling Defendant shall perform compliance testing to ensure that all Performance Standards are 
met.  Treated soil and groundwater shall be tested in accordance with the Performance Standard 
Verification Plan developed pursuant to Task 10 of Section II in this SOW.   



After demonstration of compliance with Performance Standards, Settling Defendant shall 
monitor the Site including groundwater for a minimum of five years.  If monitoring indicates that 
the Performance Standards are not being achieved at any time after groundwater extraction has 
been discontinued, extraction and treatment of the groundwater will recommence until the 
Performance Standards are once again achieved.  If testing of treated soils indicates the 
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Performance Standards aren't achieved, EPA may reevaluate the effectiveness of the source 
control components. 



D. Treatability Studies and Pilot Tests 



The remedial design process will include treatability tests and pilot tests for the in-situ source 
treatment technologies.  Settling Defendant shall evaluate through field applications the 
performance of ISGS and ISS/S relevant to Performance Standards for source treatment.  Settling 
Defendant shall use the test results and site specific operating conditions in the detailed design of 
the selected remedy. 



EPA will evaluate the results of treatability studies and pilot tests to determine whether the 
selected and designed treatment components will attain the Performance Standards.  The specific 
details relating to the treatability-study and pilot-test requirements are covered in Section II, 
Task 2 of this SOW. 



II.   TASKS AND DELIVERABLES 



The specific scope of this work shall be documented in detail by Settling Defendant in a 
Remedial Design (RD) Work Plan and a Remedial Action (RA) Work Plan.  The tasks listed 
below outline the major tasks that are expected and the required deliverables.  Each activity and 
deliverable will apply for every remedy component listed in Section I.B. of this SOW.  Plans, 
specifications, submittals, and other deliverables shall be subject to EPA review and approval in 
accordance with Section XI of the Consent Decree.   



During the RD/RA process, Settling Defendant shall submit documentation of any need for 
additional data along with the proposed Data Quality Objectives (DQOs) whenever such 
requirements are identified.  Settling Defendant is responsible for fulfilling additional data and 
analysis needs identified by EPA during the RD/RA process consistent with the general scope 
and objectives of the Consent Decree, including this SOW. 



Settling Defendant shall perform the tasks described in the Subsections below.  The tasks may be 
conducted simultaneously for each remedy component listed in Section I.B. of this SOW, in 
which case deliverables will comprehensively describe the plans, procedures, designs, and results 
applicable to all remedial components.  Alternatively, Settling Defendant and EPA may agree to 
conduct the required tasks on an accelerated schedule for one or more remedy components.  Any 
separation of task scheduling for particular remedy components will be clearly defined in the RD 
Work Plan prepared in Task 1. 



Task 1 – RD Work Plan 



Within 60 days after EPA's issuance of an authorization to proceed pursuant to Paragraph 10 of 
the Consent Decree, Settling Defendant shall submit a Remedial Design Work Plan to EPA for 
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review and approval.  The RD Work Plan shall include a comprehensive description of the 
additional data collection and evaluation activities to be performed, if any, and the plans and 
specifications to be prepared.  A comprehensive design management schedule for completion of 
each major activity and submission of each deliverable shall also be included.  



Upon approval of the RD Work Plan, Settling Defendant shall implement the RD Work Plan in 
accordance with the design management schedule contained therein.  Plans, specifications, 
submittals, and other deliverables shall be subject to EPA review and approval in accordance 
with Section XI of the Consent Decree.  Review and/or approval of design submittals only 
allows Settling Defendant to proceed to the next step of the design process.  It does not imply 
acceptance of later design submittals that have not been reviewed, nor that the remedy, when 
constructed, will meet Performance Standards. 



As part of RD Work Plan preparation, Settling Defendant shall gather and evaluate the existing 
information regarding the Site and shall identify additional data that is required for RD.  All 
existing Site data shall be thoroughly compiled and reviewed by Settling Defendant.  
Specifically, this shall include the ROD, RI/FS, and other available data related to the Site.  This 
information shall be utilized in determining additional data needed for RD/RA implementation.  
Final decisions on the necessary data and DQOs shall be made by EPA. 



The RD Work Plan shall present the following: 



• A statement of the problem(s) and potential problem(s) posed by the Site and the 
objectives of the RD/RA. 



• A background summary setting forth the following: 



o A  brief description of the Site including the geographic location and the 
physiographic, hydrologic, geologic, demographic, ecological, and natural 
resource features; 



o A brief synopsis of the history of the Site including a summary of past disposal 
practices and a description of previous responses that have been conducted by 
local, State, Federal, or private parties; 



o A summary of the existing data including physical and chemical characteristics of 
the contaminants identified and their distribution among the environmental media 
at the Site. 



 



• A list and detailed description of the tasks to be performed, information needed for each 
task, information to be produced during and at the conclusion of each task, and a 
description of the work products that shall be submitted to EPA.  This description shall 
include the activities and deliverables set forth Tasks 2 through 5. 
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• A schedule with specific dates for completion of each required activity and submission of 
each deliverable required by the Consent Decree and this SOW.  This schedule shall also 
include information regarding timing, initiation and completion of all critical path 
milestones for each activity and/or deliverable.  



• A project management plan, including a data management plan, and provision for 
monthly reports to EPA, and meetings and presentations to EPA at the conclusion of each 
major phase of the RD/RA.  The data management plan shall address the requirements 
for project management systems, including tracking, sorting, and retrieving the data along 
with an identification of the software to be used, minimum data requirements, data format 
and backup data management.  The plan shall address both data management and 
document control for all activities conducted during the RD/RA. 



• A description of the community relations support activities to be conducted during the 
RD.  At EPA's request, Settling Defendant will assist EPA in preparing and disseminating 
information to the public regarding the RD work to be performed. 



Task 2 – Pre-Design Investigation and Testing Plans 



The Setting Defendant shall plan the necessary data gathering activities including sample 
collection, sample analysis, treatability tests, and pilot tests, in accordance with the data needs 
and pre-design tasks identified in the RD Work Plan.  The Setting Defendant shall submit Pre-
Design Investigation and Testing Plans that include: 



• A Health and Safety Plan for the investigation and testing work.  This Plan shall be 
prepared in conformance with Settling Defendant's health and safety program, and in 
compliance with OSHA regulations and protocols.  The Health and Safety Plan shall 
include a health and safety risk analysis, a description of monitoring and personal 
protective equipment, medical monitoring, and provisions for site control.  EPA will not 
approve Settling Defendant's Health and Safety Plan, but rather EPA will review it to 
ensure that all necessary elements are included, and that the plan provides for the 
protection of human health and the environment. 



• A Sampling and Analysis Plan (or Plans) detailing procedures and requirements for all 
field sampling and laboratory testing to ensure that sample collection and analytical 
activities are conducted in accordance with technically acceptable protocols and that the 
data generated will meet the DQOs established.  The SAP(s) shall include a Field 
Sampling and Analysis Plan (FSAP) and a Quality Assurance Project Plan (QAPP).  
The FSAP shall define in detail the sampling and data gathering methods that shall be 
used on the project.  It shall include sampling objectives, sample location (horizontal and 
vertical) and frequency, sampling equipment and procedures, and sample handling and 
analysis.  The FSAP shall be written so that a field sampling team unfamiliar with the 
Site would be able to gather the samples and field information required.  The QAPP shall 
describe the project objectives and organization, functional activities, and quality 
assurance and quality control (QA/QC) protocols that shall be used to achieve the desired 
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DQOs.  The DQOs shall, at a minimum, reflect use of analytical methods for obtaining 
data of sufficient quality to meet National Contingency Plan requirements as identified at 
300.435 (b).  In addition, the QAPP shall address personnel qualifications, sampling 
procedures, sample custody, analytical procedures, and data reduction, validation, and 
reporting.  These procedures must be consistent with the Region IV Environmental 
Compliance Branch Standard Operating Procedures and Quality Assurance Manual and 
the guidance documents specified in Section VIII of the Consent Decree.  Settling 
Defendant shall use laboratories qualified to conduct the proposed work and that meet the 
requirements specified in Section VIII of the Consent Decree.  EPA may require that 
Settling Defendant submit detailed information to demonstrate that the laboratory is 
qualified to conduct the work, including information on personnel qualifications, 
equipment and material specification, and laboratory analyses of performance samples 
(blank and/or spike samples).  In addition, EPA may require submittal of data packages 
equivalent to those generated by the EPA Contract Laboratory Program (CLP). 



• Pilot/Treatability Test Work Plans for the on-Site field demonstration/testing of in-situ 
source treatment technologies (e.g., ISGS, ISS/S).  These Work Plans will be submitted 
for EPA review and approval.  The purpose of the Pilot and Treatability Tests is to 
determine if the source control technologies are capable of meeting Performance 
Standards.  As provided for in the ROD, the Work Plans shall describe the technologies 
and methodologies to be tested, test objectives, procedures, treatability conditions to be 
tested, measurements of performance, analytical methods, data management and analysis, 
and residual waste management.  The DQOs for the tests shall be documented as well.  
The Work Plans shall also describe field start up of pilot tests, operation and maintenance 
of equipment, and operating conditions to be tested.  Permitting requirements shall be 
addressed if/as required.  A schedule for performing the treatability/pilot tests shall be 
included with specific dates for the tasks.  The Work Plans shall describe in detail the 
treatment process and how the proposed technology will meet the Performance Standards 
for the Site.  Review and approval by EPA shall mean only that EPA considers the 
proposed technology and study approach appropriate for the remedy selected for the Site.  



Settling Defendant may propose to conduct pilot- to full-scale implementation of ISS/S 
and ISGS in order to cost- and time-effectively implement these remedial components.  
In this case, the Pilot Test Work Plan will include a section describing the process by 
which full-scale implementation of the remedial technology will be undertaken shortly 
after completing the pilot test.  The process for making design and procedure decisions in 
moving from the pilot test to full-scale implementation must be documented in the Pilot 
Test Work Plan and must include consultation with EPA.  Planning documents for pilot- 
and full-scale construction activities will include the types of documents listed in Task 6, 
but specific to the work to be performed. 



Settling Defendant shall discuss these plans with the EPA Remedial Project Manager (RPM) 
and, if needed, shall visit the Site with the EPA RPM to aid the discussion.  EPA will review and 
comment on the Health and Safety Plan.  EPA must review and approve the Sampling and 
Analysis Plan(s) and the Pilot/Treatability Test Work Plans before they are implemented. 
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Task 3 – Pre-Design Investigation and Testing (Implementation) 



The Setting Defendant shall carry out the data gathering activities described in the EPA-
approved Pre-Design Sampling and Analysis Plan(s) and the Pilot/Treatability Test Plans 
(Task 2).  Collected information shall be thoroughly documented for use in the subsequent RD 
tasks.  QA/QC procedures shall be followed to ensure that DQOs are attained. 



Task 4 – Preliminary Design 



Preliminary Design shall begin with initial design and shall end with the completion of 
approximately 30 percent of the design effort.  At this stage, Settling Defendant shall field verify, 
as necessary, the existing conditions of the Site.  The technical requirements of the Remedial 
Action shall be addressed and outlined so that they may be reviewed to determine if the final 
design will provide an effective remedy.  Supporting data and documentation shall be provided 
with the design documents defining the functional aspects of the project.  EPA approval of the 
Preliminary Design is required before proceeding with further design work, unless specifically 
authorized by EPA.   



In accordance with the design management schedule established in the approved RD Work Plan, 
Settling Defendant shall submit to EPA the Preliminary Design submittal which shall consist of 
the following: 



• Results of data acquisition activities. Data gathered during the pre-design investigation 
and testing phase shall be compiled, summarized, and submitted along with an analysis of 
the impact of the results on design activities.  In addition, surveys conducted to establish 
topography, rights-of-way, easements, and utility lines shall be documented.  Utility 
requirements and acquisition of access, through purchases or easements that are 
necessary to implement the RA shall also be discussed. 



• Treatability/pilot test results and conclusions.  Following completion of the in-situ 
treatment treatability/pilot tests, Settling Defendant shall document the performance of 
the technology to EPA for review.  EPA will evaluate the results of the treatability/pilot 
tests for completeness and appropriateness based on site conditions.  The test results shall 
indicate clearly the performance of the technologies compared with established 
Performance Standards.  The documentation shall evaluate the treatment technologies’ 
effectiveness, implementability, cost, and actual results as compared with predicted 
results.  The documentation shall include an evaluation of full-scale application of the 
technology, including an analysis identifying the key parameters affecting full scale 
operation.  Should the evaluation indicate that one or more tested technologies will meet 
the Performance Standards, the test results and operating conditions shall be used in the 
detailed design of the selected remedy.  EPA approval of the treatability/pilot test 
documentation shall mean only that EPA finds the methodologies acceptable and 
documentation complete.  EPA approval of the test results shall not imply or be construed 
to mean that EPA is warranting the performance of any technology.  Should the 
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treatability/pilot test documentation not be approved by EPA, additional treatability/pilot 
tests may be required to fully evaluate available treatment systems. 



• Design criteria.  The concepts supporting the technical aspects of the design shall be 
defined in detail and presented.  Specifically, the design criteria shall include the 
preliminary design assumptions and parameters, including: 



o Characterization of materials to be treated and contained 



o Volume of each media requiring treatment 



o Pretreatment requirements 



o Treatment schemes (including all media and by-products) 



o Estimated input/output rates 



o Influent and effluent qualities 



o Materials and equipment 



o Performance Standards 



o Long-term monitoring requirements 



• Preliminary plans and specifications.  Settling Defendant shall submit an outline of the 
required drawings, including preliminary sketches and layouts, describing conceptual 
aspects of the design, unit processes, etc.  In addition, an outline of the required 
specifications, including Performance Standards, shall be submitted.  Each component of 
remedy shall be addressed in the preliminary plans and specifications.  Construction 
drawings shall reflect organization and clarity, and the scope of the technical 
specifications shall be outlined in a manner reflecting the final specifications.  
Preliminary design analyses shall also be included as appropriate. 



• Plan for satisfying permitting requirements.  All activities must be performed in 
accordance with the requirements of all applicable federal and state laws and regulations.  
Any off-site disposal shall be in compliance with the National Contingency Plan, Section 
300.440.  The plan shall identify the off-site disposal/discharge permits that are required, 
the time required to process the permit applications, and a schedule for submittal of the 
permit applications. 



• Preliminary construction schedule.  Settling Defendant shall develop a preliminary 
construction schedule for construction and implementation of the remedial action which 
identifies timing for initiation and completion of all critical path tasks subsequent to EPA 
approval of the Final Design and Remedial Action planning documents.  Settling 
Defendant shall specifically identify expected durations to meet major milestones. 
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Task 5 – Prefinal/Final Design 



Settling Defendant shall submit the Prefinal Design when the design work is approximately 90 
percent complete in accordance with the approved design management schedule.  Settling 
Defendant shall address comments generated from the Preliminary Design review and clearly 
show any modification of the design as a result of incorporation of the comments.  Essentially, 
the Prefinal Design shall function as the draft version of the Final Design.   



After EPA review and comment on the Prefinal Design, the Final Design shall be submitted 
along with a memorandum indicating how the Prefinal Design comments were incorporated into 
the Final Design.  All Final Design documents shall be certified by a Professional Engineer 
registered in the State of Florida.  EPA written approval of the Final Design is required before 
initiating the RA, unless specifically authorized by EPA.  The following items shall be submitted 
with or as part of the Prefinal/Final Design: 



• Complete design analyses.  The selected design shall be presented along with an analysis 
supporting the design approach.  Design calculations shall be included. 



• Final plans and specifications.  A complete set of construction drawings and 
specifications shall be submitted which describe the selected design. 



• Final construction schedule.  Settling Defendant shall submit a final construction 
schedule to EPA for approval. 



• Construction Cost Estimate.  An estimate within +15 percent to -10 percent of actual 
construction costs shall be submitted. 



Task 6 – Remedial Action Planning 



Concurrent with the submittal of the Final Design, Settling Defendant shall submit a Remedial 
Action Work Plan, Project Delivery Strategy, Construction Management Plan, Construction 
Quality Assurance Plan, and Construction Health and Safety Plan/Contingency Plan. The RA 
Work Plan, Project Delivery Strategy, Construction Management Plan, and Construction Quality 
Assurance Plan must be reviewed and approved by EPA.  The Construction Health and Safety 
Plan/Contingency Plan must be reviewed by EPA prior to the initiation of the Remedial Action. 



Additional details regarding the RA planning submittal(s) are provided below: 



• RA Work Plan:  A work plan which provides a detailed plan of action for completing 
the RA activities shall be submitted to EPA for review and approval.  The objective of 
this work plan is to provide for the safe and efficient completion of the RA.  The RA 
Work Plan shall be developed in conjunction with the Project Delivery Strategy, 
Construction Management Plan, the Construction Quality Assurance Plan, and the 
Construction Health and Safety Plan/Contingency Plan, although each plan may be 
delivered under separate cover.  The RA Work Plan shall include a comprehensive 
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description of the work to be performed and the final construction schedule for 
completion of each major activity and submission of each deliverable.  



  Specifically, the RA Work Plan shall present the following: 



o A detailed description of the tasks to be performed and a description of the work 
products to be submitted to EPA.  This includes the RA activities and deliverables 
set forth in the remainder of this SOW and required by the Consent Decree. 



o A project management plan, including provision for monthly reports to EPA and 
meetings and presentations to EPA at the conclusion of each major phase of the 
RA.  EPA's Project Coordinator and the Settling Defendant's Project Coordinator 
will meet, at a minimum, on a quarterly basis, unless EPA determines that such 
meeting is unnecessary.  Meetings may take place via conference call in lieu of 
face-to-face where both the Settling Defendant and EPA agree to do so. 



o A description of the community relations support activities to be conducted 
during the RA.  At EPA's request, Settling Defendant shall assist EPA in 
preparing and disseminating information to the public regarding the RA work to 
be performed. 



• Project Delivery Strategy: Settling Defendant shall submit a document to EPA for 
review and approval describing the strategy for delivering the project.  This document 
shall address the management approach for implementing the Remedial Action, including 
procurement methods and contracting strategy, phasing alternatives, and contractor and 
equipment availability concerns.  If the construction of the remedy is to be accomplished 
by Settling Defendant's “in-house” resources, the document shall identify those 
resources. 



• Construction Management Plan:  A Construction Management Plan shall be developed 
to indicate how the construction activities are to be implemented and coordinated with 
EPA during the RA.  Settling Defendant shall designate a person to be a Remedial Action 
Coordinator and its representative on-Site during the Remedial Action, and identify this 
person in the Plan.  This Plan shall also identify other key project management personnel 
and lines of authority, and provide descriptions of the duties of the key personnel along 
with an organizational chart.  In addition, a plan for the administration of construction 
changes and EPA review and approval of those changes shall be included. 



• Construction Quality Assurance Plan:  Settling Defendant shall develop and 
implement a Construction Quality Assurance Program to ensure, with a reasonable 
degree of certainty, that the completed Remedial Action meets or exceeds all design 
criteria, plans and specifications, and Performance Standards.  The Construction Quality 
Assurance Plan shall incorporate relevant provisions of the Performance Standards 
Verification Plan (see Task 10).  At a minimum, the Construction Quality Assurance Plan 
shall include the following elements: 
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o A description of the quality control organization, including a chart showing lines 
of authority, identification of the members of the Independent Quality Assurance 
Team (IQAT), and acknowledgment  that the IQAT will implement the control 
system for all aspects of the work specified and shall report to the project 
coordinator and EPA.   The IQAT members shall be representatives from testing 
and inspection organizations and/or the Supervising Contractor and shall be 
responsible for the QA/QC of the Remedial Action.  The members of the IQAT 
shall have a good professional and ethical reputation, previous experience in the 
type of QA/QC activities to be implemented, and demonstrated capability to 
perform the required activities.  They shall also be independent of the 
construction contractor. 



o The name, qualifications, duties, authorities, and responsibilities of each person 
assigned a QC function. 



o Description of the observations and control testing that will be used to monitor the 
construction and/or installation of the components of the Remedial Action.  This 
includes information which certifies that personnel and laboratories performing 
the tests are qualified and the equipment and procedures to be used comply with 
applicable standards.  Any laboratories to be used shall be specified.  
Acceptance/Rejection criteria and plans for implementing corrective measures 
shall be addressed. 



o A plan and schedule for managing submittals, testing, inspections, and any other 
QA function (including those of contractors, subcontractors, fabricators, suppliers, 
purchasing agents, etc.) that involve assuring quality workmanship, verifying 
compliance with the plans and specifications, or any other QC objectives.  
Inspections shall verify compliance with all environmental requirements and 
include, but not be limited to, air quality and emissions monitoring records and 
waste disposal records, etc. 



o Reporting procedures and reporting format for QA/QC activities including such 
items as daily summary reports, schedule of data submissions, inspection data 
sheets, problem identification and corrective measures reports, evaluation reports, 
acceptance reports, and final documentation. 



o A list of definable features of the work to be performed.  A definable feature of 
work is a task which is separate and distinct from other tasks and has separate 
control requirements. 



• Construction Health and Safety Plan/Contingency Plan: Settling Defendant shall 
prepare a Construction Health and Safety Plan/Contingency Plan in conformance with 
Settling Defendant's health and safety program, and in compliance with OSHA 
regulations and protocols.  The Construction Health and Safety Plan shall include a health 
and safety risk analysis, a description of monitoring and personal protective equipment, 
medical monitoring, and site control.  EPA will not approve Settling Defendant's 
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Construction Health and Safety Plan/Contingency Plan, but rather EPA will review it to 
ensure that all necessary elements are included, and that the plan provides for the 
protection of human health and the environment.  This plan shall include a Contingency 
Plan and incorporate Spill Control and Countermeasures Plans if determined by EPA to 
be applicable for the Site.  This plan shall also include an Air Monitoring Plan.   



o The Contingency Plan is to be written for the onsite construction workers and the 
local affected population.  It shall include the following items: 



 Name of person who will be responsible in the event of an emergency 
incident. 



 Plan for initial site safety indoctrination and training for all employees, 
name of the person who will give the training, and the topics to be 
covered. 



 Plan and date for meeting with the local community, including local, state, 
and federal agencies involved in the cleanup, as well as the local 
emergency squads and the local hospitals. 



 A list of the first aid and medical facilities including: location of first aid 
kits, names of personnel trained in first aid, a clearly marked map with the 
route to the nearest medical facility, all necessary emergency phone 
numbers conspicuously posted at the job site (i.e., fire, rescue, local 
hazardous material teams, National Emergency Response Team, etc.). 



 Plans for protection of public and visitors to the job site. 



o The Air Monitoring Plan will incorporate the  following requirements: 



 Air monitoring shall be conducted both on Site and at the perimeter of the 
Site.  The chemical constituents that are identified as Constituents of 
Concern in the ROD shall serve as a basis of the sampling.  Settling 
Defendant shall clearly identify the methods, parameters, detection limits, 
and action levels required to ensure that airborne vapors and 
particulates/dust do not pose significant risk to receptors.  Air monitoring 
shall include personnel monitoring, on-Site area monitoring, and perimeter 
monitoring. 



 Personnel monitoring shall be conducted according to OSHA and NIOSH 
regulations and guidance. 



 On-Site area monitoring shall consist of periodic, real-time monitoring 
performed immediately adjacent to any waste excavation areas, treatment 
areas, and any other applicable areas when work is occurring.  
Measurements shall be taken in the breathing zones of personnel and 
immediately upwind and downwind of the work areas.  Equipment shall 
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include the following, as applicable:  organic vapor meter, explosion 
meter, particulate (dust) monitoring equipment, and onsite windsock. 



 Perimeter Monitoring shall consist of monitoring concentrations of dust 
and (as applicable) certain chemical compounds at the perimeter of the 
Site.  EPA approved methods shall be used for sampling and analysis of 
air at the Site perimeter.  The results of the perimeter air monitoring shall 
be compared to pre-established action levels.  When action levels are 
exceeded, work practices will be adjusted to reduce concentrations and/or 
appropriate engineering controls will be implemented.  Settling Defendant 
shall report airborne concentration data to EPA in accordance with 
Section X of the Consent Decree. 



o The Spill Control and Countermeasures Plan shall include the following: 



 Contingency measures for potential spills and discharges from materials 
handling and/or transportation. 



 A description of the methods, means, and facilities required to prevent 
contamination of soil, water, atmosphere, and uncontaminated structures, 
equipment, or material by spills or discharges. 



 A description of the equipment and personnel necessary to perform 
emergency measures required to contain any spillage and to remove 
spilled materials and soils or liquids that become contaminated due to 
spillage.  This collected spill material must be properly disposed of. 



 A description of the equipment and personnel to perform decontamination 
measures that may be required for previously uncontaminated structures, 
equipment, or material. 



A Preconstruction Conference shall be held after selection of the construction contractor but 
before initiation of construction.  This conference shall include Settling Defendant and federal, 
state and local government agencies and shall: 



• Define the roles, relationships, and responsibilities of all parties; 



• Review methods for documenting and reporting inspection data; 



• Review methods for distributing and storing documents and reports; 



• Review work area security and safety protocols; 



• Review the Construction Schedule; 



• Conduct a site reconnaissance to verify that the design criteria and the plans 
specifications are understood and to review material and equipment storage locations. 
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The Preconstruction Conference must be documented, including names of people in attendance, 
issues discussed, clarifications made, special instructions issued, etc. 



Task 7 – Remedy Construction 



Upon approval of the Final Design and the RA Work Plan, Settling Defendant shall implement 
the RA Work Plan in accordance with the construction management schedule.  Significant field 
changes to the RA as set forth in the RA Work Plan and Final Design shall not be undertaken 
without the approval of EPA.  The RA shall be documented in enough detail to produce as-built 
construction drawings after the RA is complete.  Deliverables shall be submitted to EPA for 
review and approval in accordance with Section XI of the Consent Decree.  Review and/or 
approval of submittals does not imply acceptance of later submittals that have not been reviewed, 
nor that the remedy, when constructed, will meet Performance Standards. 



EPA shall conduct Prefinal and Final inspections after completion of the construction of the 
remedy or major remedy components 



• Prefinal Construction Inspection: Upon preliminary project completion, Settling 
Defendant shall notify EPA for the purpose of conducting a Prefinal Construction 
Inspection.  Participants should include the Project Coordinators, Supervising Contractor, 
Construction Contractor, and other federal, state, and local agencies with a jurisdictional 
interest.  The Prefinal Inspection shall consist of a walk-through inspection of the entire 
project site.  The objective of the inspection is to determine whether the construction is 
complete and consistent with the Consent Decree.  Any outstanding construction items 
discovered during the inspection shall be identified and noted on a punch list.  A Prefinal 
Construction Inspection Report shall be submitted by Settling Defendant which outlines 
the outstanding construction items, actions required to resolve the items, completion date 
for the items, and an anticipated date for the Final Inspection. 



 
• Final Construction Inspection: Upon completion of all outstanding construction items, 



Settling Defendant shall notify EPA for the purpose of conducting a Final Construction 
Inspection.  The Final Construction Inspection shall consist of a walk-through inspection 
of the entire project site.  The Prefinal Construction Inspection Report shall be used as a 
check list with the Final Construction Inspection focusing on the outstanding construction 
items identified in the Prefinal Construction Inspection.  Confirmation shall be made 
during the Final Construction Inspection that all outstanding items have been resolved.  
Any outstanding construction items discovered during the inspection still requiring 
correction shall be identified and noted on a punch list.  If any items are still unresolved, 
the inspection shall be considered to be a Prefinal Construction Inspection requiring 
another Prefinal Construction Inspection Report and subsequent Final Construction 
Inspection. 
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Task 8 – RA Documentation 



Settling Defendant will document completion of the Remedy Construction in a Final 
Construction Report and Remedial Action Report. 



• Final Construction Report:  Following the conclusion of the Final Construction 
Inspection, Settling Defendant shall submit a Final Construction Report, in accordance 
with the schedule provided in the RA Work Plan.  EPA will review the draft report and 
will provide comments to Settling Defendant.  The Final Construction Report shall 
include the following: 



o Brief description of how outstanding items noted in the Prefinal Inspection were 
resolved; 



o Explanation of modifications made during the RA to the original RD and RA 
Work Plans and why these changes were made; 



o As-built drawings; 



o Synopsis of the construction work defined in the SOW and certification that the 
construction work has been completed. 



• Remedial Action Report:  As provided in Section XIV of the Consent Decree, within 90 
days after Settling Defendant concludes that the Remedial Action has been fully 
performed and the Performance Standards have been attained, Settling Defendant shall so 
certify to the United States and shall schedule and conduct a pre-certification inspection 
to be attended by EPA and Settling Defendant.  If after the pre-certification inspection 
Settling Defendant still believes that the Remedial Action has been fully performed and 
the Performance Standards have been attained, Settling Defendant shall submit a 
Remedial Action Report to EPA in accordance with Section XIV of the Consent Decree.  
The RA Report shall include the following: 



o A copy of the Final Construction Report; 



o A synopsis of the work defined in this SOW and a demonstration in accordance 
with the Performance Standards Verification Plan (see Task 10) that Performance 
Standards have been achieved; 



o Certification that the Remedial Action has been completed in full satisfaction of 
the requirements of the Consent Decree, and;  



o A description of how Settling Defendant will implement any remaining part of the 
EPA approved Operation and Maintenance Plan (see Task 9). 
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After EPA review, Settling Defendant shall address any comments and submit a revised report.  
As provided in Section XIV of the Consent Decree, the Remedial Action shall not be considered 
complete until EPA approves the RA Report. 



Task 9 – Operation and Maintenance 



Operation and Maintenance (O&M) of remedy components and technologies shall be performed 
in accordance with the approved Operation and Maintenance Plan and per the procedures 
documented in the Operation and Maintenance Manual.  General O&M requirements shall be 
included in the preliminary, prefinal, and final design packages.  The Operation and Maintenance 
Plan and Manual shall be submitted during remedy construction per the schedule identified in the 
RA Work Plan. 



• Operation and Maintenance Plan: At approximately the 30 percent construction stage 
(or as otherwise defined in the RA Work Plan), Settling Defendant shall submit an 
Operation and Maintenance Plan for review.  The Operation and Maintenance Plan must 
be reviewed and approved by EPA prior to initiation of Operation and Maintenance 
activities.  If necessary, the Operation and Maintenance Plan shall be modified to 
incorporate any design modifications implemented during the Remedial Action.  This 
plan shall describe start-up procedures, operation, troubleshooting, training, and 
evaluation activities that shall be carried out by Settling Defendant.  The plan shall 
address the following elements: 



o Equipment start-up and operator training: 



 Technical specifications governing treatment systems; 



 Requirements for providing appropriate service visits by experienced 
personnel to supervise the installation, adjustment, start-up and operation 
of the systems; and, 



 Schedule for training personnel regarding appropriate operational 
procedures once start-up has been successfully completed. 



o Description of normal operation and maintenance: 



 Description of tasks required for system operation; 



 Description of tasks required for system maintenance; 



 Description of prescribed treatment or operating conditions; and 



 Schedule showing the required frequency for each O&M task. 



o Description of potential operating problems: 
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 Description and analysis of potential operating problems; 



 Sources of information regarding problems; and 



 Common remedies or anticipated corrective actions. 



o Description of routine operation monitoring and laboratory testing: 



 Description of monitoring tasks; 



 Description of required laboratory tests and their interpretation; 



 Required QA/QC; and  



 Schedule of monitoring frequency and date, if appropriate, when 
monitoring may cease. 



o Description of alternate O&M: 



 Should system fail, alternate procedures to prevent undue hazard; and 



 Analysis of vulnerability and additional resource requirements should a 
failure occur. 



o Health and Safety Plan: 



 Description of precautions to be taken and required health and safety 
equipment, etc., for site personnel protection, and  



 Safety tasks required in the event of systems failure. 



o Description of equipment: 



 Equipment identification; 



 Installation of monitoring components; 



 Maintenance of site equipment; and  



 Replacement schedule for equipment and installation components. 



o Records and reporting: 



 Daily operating logs; 



 Laboratory records; 



 Records of operating cost; 
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 Mechanism for reporting emergencies; 



 Personnel and Maintenance Records; and 



 Monthly reports to State/Federal Agencies. 



o Soil Management Plan (for any future construction). 



• Operation and Maintenance Manual: At approximately the 30 percent construction 
stage (or as otherwise defined in the RA Work Plan), Settling Defendant shall submit an 
O&M Manual for review.  This manual shall include all necessary O&M information for 
the operating personnel.  The O&M manual must be reviewed and approved by EPA 
prior to initiation of O&M activities. 



After approval of the Operation and Maintenance Plan and the Operation and Maintenance 
Manual, Settling Defendant shall implement the Operation and Maintenance Plan in accordance 
with the schedule contained therein. 



Task 10 - Performance Monitoring 



Performance monitoring shall be conducted to ensure that all Performance Standards are met. 



Settling Defendant shall submit a Performance Standards Verification Plan to EPA in accordance 
with the schedule identified in the RD Work Plan.  Preliminary details of the Performance 
Standards Verification Plan will be included with the Preliminary Remedial Design deliverable.  
Prefinal and Final versions of the Performance Standards Verification Plan will be included with 
the Prefinal and Final Design. 



The purpose of the Performance Standards Verification Plan is to provide a mechanism to ensure 
that both short-term and long-term Performance Standards for the Remedial Action are met.  
Guidance documents used in developing the Sampling and Analysis Plan during the Remedial 
Design phase shall be used.  Once approved, Settling Defendant shall implement the 
Performance Standards Verification Plan on the approved schedule.  The Performance Standards 
Verification Plan shall include: 



• The Performance Standards Verification Field Sampling and Analysis Plan (FSAP) that 
provides guidance for all fieldwork by defining in detail the sampling and data gathering 
methods to be used.  The Performance Standards Verification FSAP shall be written so 
that a field sampling team unfamiliar with the Site would be able to gather the samples 
and field information required. 



• The Performance Standards Verification Quality Assurance/Quality Control Plan that 
describes the quality assurance and quality control protocols which will be followed in 
demonstrating compliance with Performance standards. 
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• Specification of those tasks to be performed by Settling Defendant to demonstrate 
compliance with the Performance Standards and a schedule for the performance of these 
tasks. 



III. REFERENCES 



The following list, although not comprehensive, comprises many of the regulations and guidance 
documents that apply to the RD/RA process.  EPA shall provide, and Settling Defendant shall 
review these guidance documents and shall use the information provided therein in performing 
the RD/RA and preparing all deliverables under this SOW.  NOTE GREEN SHADED AREAS -
- EPA SHOULD REVIEW AND PROVIDE THE RECOMMENDED GUIDANCE DOCS. 
 



1. "National Oil and Hazardous Substances Pollution Contingency Plan, Final Rule", 
Federal Register 40 CFR Part 300, March 8, 1990  (Assume latest version.  Has been 
updated since 1990). 



2. "Superfund Remedial Design and Remedial Action Guidance," U.S. EPA, Office of 
Emergency and Remedial Response, June 1986, OSWER Directive No. 9355.O-4A. 



3. "Interim Final Guidance on Oversight of Remedial Designs and Remedial Actions 
Performed by Potentially Responsible Parties," U.S. EPA, Office of Emergency and 
Remedial Response, February 14, 1990, OSWER Directive No. 9355.5-01. 



4. "Guidance for Conducting Remedial Investigations and Feasibility Studies Under 
CERCLA, Interim Final," U.S. EPA, Office of Emergency and Remedial Response, 
October 1988, OSWER Directive No. 355.3-01. 



5. "A Compendium of Superfund Field Operations Methods," Two Volumes, U.S. EPA, 
Office of Emergency and Remedial Response, EPA/540/P-87/001a, August 1987, 
OSWER Directive No. 9355.0-14. 



6. "EPA NEIC Policies and Procedures Manual," EPA-330/9-78-001-R, May 1978, revised 
November 1984. 



7. “Data Quality Objectives for Remedial Response Activities," U.S. EPA, Office of 
Emergency and Remedial Response and Office of Waste Programs Enforcement, 
EPA/540/G-87/003, March 1987, OSWER Directive No. 9335.0-7B. 



8. "Guidelines and Specifications for Preparing Quality Assurance Project Plans," U.S. 
EPA, Office of Research and Development, Cincinnati, OH, QAMS-004/80, December 
29, 1980. 



9. "Interim Guidelines and Specifications for Preparing Quality Assurance Project Plans," 
U.S. EPA, Office of Emergency and Remedial Response, QAMS-005/80, December 
1980. 
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10. "Users Guide to the EPA Contract Laboratory Program," U.S. EPA, Sample Management 
Office, August 1982. 



11. "Environmental Compliance Branch Standard Operating Procedures and Quality 
Assurance Manual," U.S. EPA Region IV, Environmental Services Division, February 1, 
1991, (revised periodically). 



12. "USEPA Contract Laboratory Program Statement of Work for Organics Analysis," U.S. 
EPA, Office of Emergency and Remedial Response, February 1988. 



13. "USEPA Contract Laboratory Program Statement of Work for Inorganics Analysis," U.S. 
EPA, Office of Emergency and Remedial Response, July 1988. 



14. "Quality in the Constructed Project:  A Guideline for Owners, Designers, and 
Constructors, Volume 1, Preliminary Edition for Trial Use and Comment," American 
Society of Civil Engineers, May 1988. 



15. "Interim Guidance on Compliance with Applicable or Relevant and Appropriate 
Requirements," U.S. EPA, Office of Emergency and Remedial Response, July 9, 1987, 
OSWER Directive No. 9234.0-05. 



16. "CERCLA Compliance with Other Laws Manual," Two  Volumes, U.S. EPA, Office of 
Emergency and Remedial Response, August 1988 (Draft), OSWER Directive No. 
9234.1-01 and -02. 



17. "Guidance on Remedial Actions for Contaminated  Ground Water at Superfund Sites," 
U.S. EPA, Office of Emergency and Remedial Response, (Draft), OSWER Directive No. 
9283.1-2. 



18. "Guide for Conducting Treatability Studies Under CERCLA," U.S. EPA, Office of 
Emergency and Remedial Response, Pre-publication Version. 



19. "Health and Safety Requirements of Employees Employed in Field Activities," U.S. 
EPA, Office of Emergency and Remedial Response, July 12, 1981, EPA Order No. 
1440.2. 



20. "Standard Operating Safety Guides," U.S. EPA, Office of Emergency and Remedial 
Response, November 1984. 



21. "Standards for General Industry," 29 CFR Part 1910, Occupational Health and Safety 
Administration. 



22. "Standards for the Construction Industry," 29 CFR 1926, Occupational Health and Safety 
Administration. 
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23. "NIOSH Manual of Analytical Methods," 2d edition.   Volumes I - VII, or the 3rd 
edition, Volumes I and II (ON-LINE VERSION NOW; UPDATED OFTEN), National 
Institute of Occupational Safety and Health. 



24. "Occupational Safety and Health Guidance Manual for Hazardous Waste Site Activities," 
National Institute of Occupational Safety and Health/Occupational Health and Safety 
Administration/United States Coast Guard/ Environmental Protection Agency, October 
1985. 



25. "TLVs - Threshold Limit Values and Biological Exposure Indices for 1987 - 88," 
American Conference of Governmental Industrial Hygienists. 



26. "American National Standards Practices for Respiratory Protection," American National 
Standards Institute Z88.2-1980, March 11, 1981. 



27. "Quality in the Constructed Project - Volume 1," American Society of Civil Engineers, 
1990. 



IV. SUMMARY OF MAJOR DELIVERABLES 



The list below is a summary of the major deliverables for the remedial design and remedial 
action at the Koppers portion of the Cabot Carbon/Koppers Superfund Site: 



• Remedial Design Work Plan 



• Pre-Design Investigation and Testing Plans: 



o Health and Safety Plan 



o Sampling and Analysis Plan(s) 



o Pilot/Treatability Testing Plan(s) 



• Preliminary Design 



• Prefinal Design 



• Final Design 



• Remedial Action Work Plan, including (or along with): 



o Project Delivery Strategy 



o Construction Management Plan 



o Construction Quality Assurance Plan 
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o Construction Health and Safety/Contingency Plan 



• Prefinal Construction Inspection Report 



• Final Construction Report 



• Remedial Action Report 



• Operation and Maintenance Plan and Operation and Maintenance Manual 



• Performance Standards Verification Plan 



These deliverables shall be submitted to EPA per the schedules described in this SOW, the 
Consent Decree, the RD Work Plan, and the RA Work Plan. 



Deliverables may be submitted to EPA electronically in PDF format by email attachment, CD, 
DVD, or through use of an internet site accessible by EPA and its designees.  If and as directed 
by EPA, Settling Defendant will provide up to ten copies of any deliverables submitted by CD or 
DVD.  If an internet site is used, maintenance of that site and provision for EPA access will be 
the responsibility of Settling Defendant.  If and as directed by EPA, Settling Defendant will 
provide up to ten paper copies of deliverables or portions thereof.  In case of paper-copy 
deliverables, one copy shall be unbound and the remainder shall be bound.   



EPA will review and comment on each major deliverable.  Unless otherwise noted in this SOW, 
EPA approval of a plan is required before it can be implemented, and EPA approval of a 
deliverable is required before moving on to the next phase of design, construction, or operation. 
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r''f C~t"S~nJ~fn; "~Q~►dC! 32TQ7~ ~~
~ :mts In9m,m~,c Prepared er /5'~J~~p ~~ ̀7`~' °'f



i C}~arles I, Holden, Jr., Esquire ~i i,
f Holden, Rappenecker & Eub~k, P.A. i i



~ 2772-S NW 43'° Street
f. Gainesville. FL 32606
- File #8928.002(09-272) ~-
'~



'.., Recording Fee: $52.50 f ,..:
4~~. ~~_ Documentary Stamps: $1,750.Od~ ~'•, ~ ,.



~o,~e~i Appraiser's Parcel ID#00000-365-057 and 08250-000-000



1 J•••



r..• SPECIAL WNTY DEED
~ ---



RECORDED IN OFFICIAL RECORDS
INSTRUI'~NT N 2S6S938 6 PG5



Apr 02, 2010 10:13 AM
BOOK 3948 PAGE 386



J. K. IRBY
Clerk Of Clreuit Court



fitachua County Florida
CLERKI3 Rsesjpt # 438849



Doc Stamp—D~~d: 31,750.00



~fif~~ 6 PGS



T~IIS~NDENT~RE, made this .3o day of..'• ~~~ , 2010, between KOPPERS
INC., a Pe~sylvat~ia corporation (fomnerfy lrnawn as`~,~oppers Industries Inc.), with business
address o~'43~'Seventh Avenue, Pittsburgh, Pennsylv~,ia 15219 ("Grantor") and BEAZER
EAST, IN~. •a Delaware corporation, with business addes of One Oxford Centre, Suite 3000,
Pittsburgh Pennsylvania 15219 ("Grantee"). f



WI~NESSETH, that Grantor, for and in ,~onsidaration of the sum of Ten and no/100
Dollars ($10':{JO~, and other good and va2uable~considera~on to Grantor in hand paid by Grantee,
the receipt wtiseu~is hereby aclrnw~v~edged, has grafited, bargained and sold to Grantee, and
Grantee's succes~cus ~ani7' 2~slgris forever, the following describec}Y~.nd, situate, lying and being
in Alachua County, ~1br~da, to-wit:



Property set forth on Exhibit "A", whic.~r~is'attached hereto and by
reference incorporated in and made'a part hereof.



SUBJECT TO the ~ai~owing~exceptions:_~



1. Ad valorem.'~~eal property taxes fog 010 and subsequent year. ̀•;
2. Any encumbrazic~, easements or r'~~fictions of record (ot.~er thin tax liens, liens,



----.---__.._.mortgages;-seei~ity-i~erests--or-~j~id~tents}; aid-as-sit=~fot~tt~,wow-~ghi~i~B"---- _._._.-----



herewith which i~ attached hereto aii~ Tiy~r$€e~enc~ ~incorporlfed'~ii~ and made a
part hereof. ' :, _,..~-



AND, the Grantor does hereby covenant and warrant with said Grantee t~iat it i~.lawfully
seized of said land in fee simple; that it has good, right and lawful authority,~o sell anc~~.convey
said land; and that it has not done or suffered anything whereby said land 1}~s been encumbered
in any vvay,-ex~e~t~~ay be~for~saict---- - -----.~':- ~ =',~ ~`.-- --



IN WITNESS WHEREOF, Grantor has hereunto set Grantors corporate seal and had
this document signed in its name by its d~iy authorized...pres'iclent, vice,,~president or cli~e~
executive officer, in the presence of the two below-ide~tifiecl witnesses. _ ~~-•-...._ - _ _. ,~'



_ ...' - . .-.._,
~..- ' ̀ .



~ -
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_ ~ ~ '-•.~,, INSTRl1MENT tt 2885830 6 PCS
,.
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.•i~ITNESS #1 GRANTOR: KOPPER~~I



,.~ ~~y ;, Pennsyly d



Nam..~.~~, r ~ • .Sbr~~'F~,e Name: S~cw acy
~, Address: ,~,3 c,~ . _ ~- ~ fd.~:. ,; ̀ Title: Senior Vice Pre dent~~P,~+-- i~~ i~ ~ ~ Address:436 Seventh Avenue."



~ ~ ~~'' Pittsburgh, PA 15219 ~M ,r ~~~ p:~
' }.. ~ 



1il+liry~



Address:



(Grantor s Seal)



GL*:c.,rf-._....- _ (affix seal)



r ~ .d`~' T



..' .



?"ALTH OF PENNSYLVANIA )
SS: ~ ~'



ALLEGHENY ) ,~'



ry. {



..~J.'--iW? 4TH: 
~r_~ 'E _" ̀r-_ ~~ " —~ _ i 



-... __...



Vii;..- =.'J '~, ,f'w,Sr 
`7' •t; ~j .S'



t~►::.; ~~ ~ .:
• ~~ , v `:



,, ~"



~~~~ ti
~ ;.~.~



— --- f}n-f~-the-~s~' day~a~y ~ ; ~2f?i U; befor~me;-a-Wotazy-Pubii~in-and-for--_



the County aiyd~$tate noted above, personal~y'appeared.•Steven R Lacy, Senior Vice President



of KOPPERS'Et~e:,-.~.Pennsylxa~ia"corporation,:vt%ho is personally known to me; or who



produced: ~~ _̀~ ; .
-..._~~



(If not personally known, check applicable boXa



(~ Driver's License issued within five (S~.~cear~'fram date; or `•



(~ Other. - as i~e~tr€cation



and who is also known ta~,~ne~fo~be the SEI+IIOIZ V~C~ PRESIDENT of K(?~~ERS, INC., a



Pennsylvania corporation,'that subscribed-to t ie (thin instrument, and ackripv~rledged that the



contained, and on oath stated`t~~`t he was



said instrument on behalf of saiti~,corpora



~IN-~NITI~ES~'-VVI-~~f7~; I



— ------~---
-~.+:i.s ice»«r..-:_— -------



;~"l.:.



+~ ..~..a,.: 
~,n,... ~.



horiz~,, with full corporate
~~ .~~"'



S~~~tmyha3x~;an~t-off~+cia~s



Typed Name:



My Commission Expires:



thereiz~----.—
y, to execute



.., ~ -



., „ "̀°-.
`t
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•," _.•.._.-•-•-`~`= Y~T~IJMEMT # 2363930 6 PGSf r,. ~- ~-
ji ~ti'•



! 
!~~



f



J~



~ .j.



f ~~ ~XF~BIT °A'



f
:, Parcell f



`~;`.., A parcel of land in Section 29, Tbyvriship 9 South, Range 20 Fast, Gainesville, Alachua County,



`•;;Florida, more particularly descriiied as follows:



Cam~'m~ttctat a point.ga• tie South line of ~ect~oa 29, Township 9 South.,. Range- 20 East, 60 feet



West of the cente~litie of the Seaboard,Ccu~Lir}e I2'ailroad Right-af-Way, said point being 748.5



feet West of th •$E corner of ~ai~'~ection, thence rim~1''1°01'04" W along the West .Right of Way



of said railro~33 feet;to~tfic North Right of Way of Sta~e.~.oad No. 232-A, being the North Right



of Way of I`,NV 23`~•i4venue and the P.O.B., thence nui S E~J'°13'S6" W along said North Right-of



Way 1272 5 fet~t; thence run N. 0°40'55" W 1287.0 feet to ~~nce corner, thence run N. 89°13'56"



E 40.3 feet taa concrete monument, thence run N. 0°20'24" V~ 7 325.41 feet to a concrete monument



on the No#fi.~ line of the SE 1/4 of said Sectioa, thence nui I~ 89°15'36" E along said North line



_ .._.___ .._. _168.53 feet. t;~the SE comer of Lot_l2 of Pine Haven Exte~si~ as recorded in Plat Book "D", _page__._ _ __



S6, of the pi~li~ic records of Alachua County, Florida„~tence ~(in N: 0°48'03" W along the Boundary



of said subdi'vaSion 488.5 feet to a concrete mon~x~ent at th~~a W corner of Lot 6 of said Subdivision,



thence runty 8~'.~'9~" E, along the Sgutkriiiie of said Su}rclivision snd an Easterly extension thereof ,



1067.60 feet to a concrete monument on the West Rig~tf-of-Way of said:,Railroad, (60' R/W}, thence



run S 1°01'04" E alon`g~sid Right-of-Way 487.&~feet, thence run S 89°;15'6" W 30 feet, thence run



S 1°O1'Q4" E along said Rigfif-o~VV~y~611,79 feet (I20' R/WJ•~~d"~tbe I~tarth Right of Way 'of
NW23rd Avenue and the P.O.B. Being and lying in Sect~os•29, Township 9`•$outh, Range 20 East;



Gainesville, Alachua County, Florida. _ - ,



_ r .'



The East One-half (E 1/2) o~-the follo~virig described property: - j



~' ;'
-- Eomm~ee a~ a poi -b~g~ oa-t~:west~l3` ~igh~-of-vw~p e~~i:V4L~ T~ 1y~I~ few sew---



ofthe southright-of-way line off'~F.'W. 30~' Avenuc, (being ttto-poi~t-vf'beginning);~'them~e run east



W the east right of-way line of N.W. 4~' Terrace thence iim~south along said ea~iight-~f''+,;vay line



to a point 12 feet north of the north right-of-way line of N.VJ:'24t°1lveztue,••tl9ence run:West to the



West right-of-way line of the aforementioned N.W. 4~` Terrace thence run north atoAg said~West



right-of-way line to the Point of Beginning, and close. Being and lying in the City,bf Gainesville,



Florida. ~'~ ~....., .,



EXCEPTII~IG THERbTROM TIC FOLLOWING: ~f,~.



That part of Section 29, Township 9 Soirth, Range 20 East, Gain~s~rille; Alachua Qounty, Florida; ~•.;



being the easterly 1 /2 of that portion of Northwest A~Terrdcethat was vacated by ~i#.3t,~f Gainesville



Ordinance No. 3244 as recorded in Official Recora3s Book 1641, Page.1.4~•8'of the p~biie:Recorda-•'



of said Alachua County, and being more partieutarf~~ desctibed.asfollaws: ~ ~'-~•._



f'~ ~.
i
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''~.



fry - '-~.,, .



_~~'-~_



~ .. .. .



~' ''~~ Commcnce at an existing iron pipe tfia~, marks the nortineast corner of Lot 25 of Block "C" of



1 ~ ~ ~ GAINESVIi,L~ HEIGHT`S, a subdivisvon as per plat thereof recorded zn Pla# Book "A", page 160



of said public records for a point of iefe~.eno~; thence S. O l deg. 07 min. 25 sec. E. along the east line



of said Lot 25 and along the westerly right-o£ way line of said Northwest 4~' Terrace, a distance of



+' ~~ 12.00 feet; thence N. 88 deg. 52 min~35 sec. Asa perpendicular to the preceding Iiae, a distance of



13.04 feet to the POINT' OF B~GIIQNIN~;ttience continue N 88 deg. 52 min. 35 sec. E, a distance



.~~~,; .,~ of 13.04 feet to an intersection witlxtlie easterlg right-of-way line of said Nortttwcst 4`~ Terrace;



•-., .thence S. 00 deg. 56 mein. 27 sec: ~, along said easterly right-of-way line, a distt
ince of 274.26 feet,



l~ce_S 88 deg. 52 muu. 35 sec. W,,~,distance of 12.61 feet; thence N. O1 deg. Ol nun. 56 sec. W,



a di ta~ee:o£374.26 fee.~.to'~Eie POINT' OF B~r]WNING..• -_



Grantorhereby further gvit-Cl~ims~to Grante.~;;arit~}out warranty of any kind, any and



all ri~t, title aue~~interest that the Grantor ma'g~i'~. have in that certain property



desc¢abed iu•t~ie survey dated the 23nd day of Septemt5er,1988, revised the 4~' day of



Oefabe~;'1988, performed by M.K. Flowers, Inc. '~'-



' f.
`,.
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f ~ ~` ~' INSTRLMIENT ~ 25b5938 6 PGS
r '~,:



J .~' .



f



:~
f'



._ Fern,~itt~d Encumbrances



---- - r—r-- --T--- - ------ _ _



'~-.1. Easement, covenants anc~''iestrictions of record and recorded with the Clerk of Court of
. '~ --_-- :_Alachua County, FIarida as_4,~~1?e.Effective Date, including but not necessarily limited to the



(a) S~aie Road Deppx~meiit Drainage ~asenibopt as described. in that certain instrument
,dated Mardf~3, 1969, filed Mazch 6, 1969.~~nd recorded in Official Records Book



_; ~ 559.•page 449 of the Public Records of A]aC#itia County, Florida. (As to Parcel 1 as
described in Exhibit "A'~



}



(b)~ ;•'. Ten (10~ foot Gainesville Gas Co. Easeznen}~ a4 shown on Survey dated November



20, 1981 by Johnson and Maclean; Land Surveyors, Reg. Fla Cert. No. 2047. (As



~`• ~~~--.tQParc~l_l~s_t1~~~.d inExhibit_"A'a~-` _ ,'. .



(c) T~Aty (2o~ foot Sewer ~as~ment to City,af Gainesville as shown on Survey dated



No~~miser-2f)~98Tby Johnson and Ma~~ean, Land Surveyors, Reg. Fla. Cert. No.



2047. ~"A~,to Parcel 1 as descn'bed-in Exhibit "A")



(d) Terms of the Easements and Reservations in Ordinance No. 3244 in Official Recoriis



Book 1641, page 1418. (Patcel2 aSde~cribed in Exiubit "A"~:



(e) Easement~~is~~ity_.~of"~rainesvillc as de~cri~ied in tha# certain ̀instrument dated



September t•4,1994, filed October• -1~~ ~ 994 and recorded in Oi~iaal Records Book



1984, Page 2b47 of the. P~rhIic Reco of Alachua County, Flo f~a`t'
,- ~,,



(~ Recitals as shown iii that certain Deed #zom Seaboard Coast Line'Railroad Company,



to Koppers Comfy, Inc., dated Septemisor..17~,19$27~5~2'ed October 6;;1982 and



recorded in Official Records Book 1440, p'~e 334 of the Public Records ►f•~4lachua
County, Florida. (As to Pazcel l as described`in.$xhibit "A°.'.}r''



i'



2. Taxes and Assessments for the year 2010 and subsequent years. ~,~~



__.____ 3.__ Unilateral Administrative Order For Remedial Desi~and Remedial Acti#in, filed Apri~~3,



1991 in Official Records Book 1809, Page 0019 of the Public Record~.s~nf Alach~fa Count;



Florida. ~~



1



4. Facts as reflected on that certain survey o~ttt~e Properl3~ tinted October 4, 19$8~and. prepared ~'



by M.K. Flowers, Inc., 3131 NW 13~' Street, Suite 62, P.O. Box 1281; ~sin~sv :~iida..~ `



32602. -~.



f •,
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=_ ~ PROPERTY DESCRY



INSTRUM&N7 # 2565930 6 PGS



SET FORTH IN THIS SPECIAL WARRANTY
LY TO THE FOLLOR'ING PORTION OF TAE



THE ATTACI~D EXHIBIT ̀A':
f



'~,'~~._ . (1) Strip of Land agproximateiy ~6 fcet wide lying North of fence snd south of south line
'-. of Lot 12, Pine H@ven'~xtension and line extending Westerly from Southwest corner
~'' ;;_ ___ of Lot 12, Pine Haven Fa~tension to East line of tract herein described as shown on



"'•-;,~~~..~.̂ ., Survcy dated Naxeu►bes.~, 1981 by Johnson anti Marl can (Note: Pine Haven



"~~~• •~~~ Extensjon~'is recorded in Plat $'teak "D", Page 56.) (As to Parcel 1 as described in.



(2) ,~'' Strip of,tatia across North end of the propa;t~ described in Exhibit "A"bring North
t~ of a•i"ine described as "Beginning 4.14 feet 5civth ofNE corner of said treat and run



!~ ?J~esterly.to a point 5.41 feet South ofNorthvoe~t comer of said tract, said line being
approximately 1067.60 feet in length". ~ ~!
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA



GAlNESVIL•LE DIVISION



Appendix F



Proprietary Controls











This instrument prepared by:



Babst, Calland, Clements, & Zomnir P.C.
Two Gateway Center
Pittsburgh, PA 15626



DECLARATION OF RESTRICTIVE COVENANT



THIS DECLARATION OF RESTRICTIVE COVENANT (hereinafter "Declaration") is
given this day of , 201_, by Beazer East, Inc., (hereinafter "Grantor")
and the State of Florida Department of Environmental Protection (hereinafter "FDEP" or
"Grantee").



RECITALS



A. Grantor is the fee simple owner of that certain real property situated in the County of
Alachua, State of Florida, more particularly described in Exhibit "A" attached hereto and
made a part hereof (hereinafter the "Property").



B. The United States Environmental Protection Agency (hereinafter "EPA") has determined
that the Property subject to this Declaration contains contamination resulting from
releases of substances at the facility known as the Cabot-Koppers Superfund Site ("Site")
located northwest of the intersection of NW 23rd Avenue and North Main Street in
Gainesville, Florida. The Site has been designated by the EPA as a National Priorities
List site under the Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.S.C. §§ 9601 et seq. ("CERCLA"), and the National Oil and Hazardous
Substances Contingency Plan, 40 C.F.R. Part 300 ("NCP"), thereby subjecting the Site to
EPA's jurisdiction for purposes of approval and implementation of environmental
response actions.



C. The nature and extent of contaminants on and under the Site, as well as the remedial
actions deemed necessary by the EPA to address such contaminants, is documented in an
Amended Record of Decision dated February 2011 (the "ROD"), which was issued by
EPA pursuant to its authority under CERCLA. The EPA has selected certain remedial
actions for the Site, including certain actions that must be implemented at the Property,
which are detailed in the ROD and some of which will be performed after the recordation
of this Declaration.



D. The ROD referenced in Recital C above indicates that contaminated soil and/or
groundwater as defined by Chapter 62-780, Florida Administrative Code ("F.A.C."),
exists on the Property. Contaminant levels in excess of allowable concentrations for
unrestricted use will remain at the. Property after completion of the remedial actions
selected by EPA and required by the ROD.











E. It is the intention of all parties that the EPA is a third party beneficiary of the Property
use restrictions and access covenants established by this Declaration, and that said
restrictions and covenants shall be enforceable by EPA, by Grantee and by their
respective successor agencies.



H. Grantor has agreed: 1) to impose on the Property use restrictions as covenants that will
run with the land for the purpose of protecting human health and the environment; and 2)
to grant an irrevocable right of access over the Property to EPA, Grantee and their agents
or representatives for purposes of monitoring the remedial action selected in the ROD;
and



Grantor deems its desirable and in the best interest of all present and future owners of the
Property that the Property be held subject to the below-stated restrictions and covenants,
that will run with the land, for the purpose of protecting human health and the
environment, all of which are more particularly hereinafter set forth.



NOW THEREFORE, Grantor, on behalf of itself, its successors, its heirs, and assigns, in
consideration of the recitals above, the terms of the ROD, and other good and valuable
consideration, the adequacy and receipt of which is hereby acknowledged, does hereby covenant
and declare that the Property shall be subject to the restrictions on use set forth below, which
shall touch and concern and run with the title of the Property, and does give, grant, and convey:
1) an irrevocable use restriction of the nature and character hereinafter set forth, for the purposes
set forth herein; (2) a Property access covenant of the nature and character hereinafter set forth,
for the purposes set forth herein; and 3) the perpetual right to enforce said covenants and use
restrictions with respect to the Property. Grantor further agrees as follows:



a. The foregoing recitals are true and correct and are incorporated herein by reference.



b. Grantor hereby imposes on the Property the following restrictions:



1. Restrictions on use: The following covenants, conditions, and restrictions apply to the
use of the Property:



a. Contaminated groundwater shall not be used for potable purposes except as otherwise
approved by EPA or FDEP, or until then-applicable State groundwater standards or
the groundwater cleanup standards identified in the ROD are met. Nothing in this
provision shall prevent the use of groundwater for irrigation and/or dust suppression
in conformance with plans or practices approved by EPA or FDEP.



b. Other than as necessary to implement the remedial action contemplated by the ROD,
or as otherwise approved by EPA or FDEP, there shall be no drilling for the purpose
of withdrawing groundwater from beneath the Property. In addition, no monitoring
wells shall be installed on the Property absent the approval of EPA or FDEP. [FDEP











& EPA can add or delete well construction criteria on asite-specific basis at the
Scoping Meeting)



c. Attached as E~ibit B, and incorporated by reference herein, is a survey map
identifying the size and location of existing stormwater swales, stormwater detention
or retention facilities and ditches as such features currently exist on the Property.
Such existing stormwater and drainage features maybe altered, modified, or
expanded only in conjunction with the remedial action contemplated by the ROD or
as otherwise approved by EPA or FDEP.



d. l~ewatering activities must be conducted pursuant to a plan submitted to and
approved by the EPA or FDEP, in order to address and ensure the appropriate
handling, treatment, and disposal of any extracted surface water or groundwater that
may be contaminated.



As long as the levels of contamination detected at the Property remain in excess of
allowable concentrations for unrestricted use, or in the absence of either (1) EPA or
FDEP-approved institutional or engineering controls designed to prevent human
exposure to such contamination, or (2) a determination by EPA or FDEP that all
exposure pathways to such contamination are incomplete, the Property shall only be
used for industrial purposes. During such time and/or in the absence of such controls
or such determination, there sha11 be no agricultural use of the land, including
forestry, fishing and mining; no hotels or lodging; no recreational uses, including
amusement paxks, parks, camps, museums, zoos, or gardens; no residential uses, and
no educational uses such as elementary and secondary schools, or day care services.
[FDEP &EPA can add or delete restrictions on asite-specific basis at the
Scoping Meeting] These restrictions maybe modified pursuant to Paragraph 3 of this
Declaration.



f. Engineering controls on the Property shall be placed and maintained as contemplated
by the ROD or as otherwise approved by EPA or FDEP during the remedial action
contemplated by the ROD. This restriction may be modified pursuant to Paragraph 3
of this Declaration. Should future development require the disturbance of such
engineering controls on the Property, EPA or FDEP may approve alternative controls
or additional response actions at such time .



g. For any construction activities, a plan must be submitted and approved by the EPA or
FDEP to address and ensure the appropriate management of any contaminated soil
that may be encountered.



h. For any soil disturbance activities (including, but not limited to soil excavation and
soil borings), a plan must be submitted and approved by the EPA or FDEP to address
and ensure the appropriate handling, treatment, and disposal of any disturbed soil that
may be contaminated.











2. Irrevocable Covenant for Site Access: Grantor hereby grants to EPA and the FDEP,
and their respective agents and representatives, an irrevocable, permanent and continuing
right of access at all reasonable times to the Property for purposes of:



a) Verifying any data or information submitted to the EPA and the FDEP;



b) Verifying that no action is being taken on the Property in violation of the terms of this
instrument or of any federal or state environmental laws or regulations;



c) Monitoring response actions on the Site and conducting investigations relating to
contamination on or near the Site, including, without limitation, sampling of air,
water, sediments, soils,. and specifically, without limitation, obtaining split or
duplicate samples; and



d) Conducting periodic reviews of the remedial action, including, but not limited to,
reviews required by applicable statutes and/or regulations.



3. Modification: This Declaration shall not be modified, amended, or terminated without
the written consent of the FDEP or its successor agency. The FDEP shall not consent to
any such modification, amendment or termination without the written consent of the
EPA.



4. (a) Reserved rights of Grantor: Grantor hereby reserves unto itself, its successors, its
heirs, and assigns, all rights and privileges in and to the use of the Property which are not
incompatible with the restrictions, rights, and covenants granted herein.



(b) Reserved Rights of the EPA: Nothing in this document shall limit or otherwise
affect the EPA's rights of entry and access or the EPA's authority to take response
actions under CERCLA, the NCP, or other federal law.



(c) Reserved Rights of the FDEP: Nothing in this document shall limit or otherwise
affect the FDEP's rights of entry and access or authority to act under state or federal law.



5. Notice requirement: Grantor agrees to include in any instrument conveying any interest
in any portion of the Property, including, but not limited to deeds, leases and mortgages,
a notice which is in substantially the following form:



NOTICE: THE INTEREST CONVEYED HEREBY IS
SUBJECT TO A DECLARATION OF RESTRICTIVE AND
AFFIRMATIVE COVENANTS, DATED ,
201_, RECORDED IN THE PUBLIC LAND RECORDS ON



ZO_, IN BOOK ,PAGE , IN
FAVOR OF, AND ENFORCEABLE BY, THE STATE OF











FLORIDA DEPARTMENT OF ENVIRONMENTAL
PROTECTION.



Within thirty (30) days of the date any such instrument of conveyance is executed,
Grantor must provide the FDEP and the EPA with a certified true copy of said instrument
and, if it has been recorded in the public land records, its recording reference.



6. Enforcement: The Grantee shall be entitled to enforce the terms of this instrument by
resort to specific performance or legal process. These restrictions may also be enforced
in a court of competent jurisdiction by any other person, firm, corporation, or
governmental agency that is substantially benefited by this Declaration. All remedies
available hereunder shall be in addition to any and all other remedies at law or in equity,
including CERCLA. It is expressly agreed that the EPA is not the recipient of a real
property interest, but is a third party beneficiary of the Declaration of Restrictive
Covenants, and, as such, has the right of enforcement. Enforcement of the terms of this
instrument shall be at the discretion of the entities listed above, and any forbearance,
delay or omission to exercise its rights under this instrument in the event of a breach of
any term of this instrument shall not be deemed to be a waiver by the Grantee of such
term or of any subsequent breach of the same or any other term, or of any of the rights of
the Grantee under this instrument.



8. Damages: Grantee shall be entitled to recover damages for violations of the terms of this
instrument, or for any injury to the remedial action, to the public, or to the environment
.,protected by this instrument.



9. Waiver of certain defenses: Grantor hereby waives any defense of laches, estoppel, or
prescription.



10. Covenants: Grantor hereby covenants to and with Grantee that Grantor is lawfully
seized in fee simple of the Property, that the Grantor has a good and lawful right and
power to sell and convey it or any interest therein, and that the Property is free and clear
of encumbrances, except those noted on Exhibit C attached hereto.



11. Notices: Any notice, demand, request, consent, approval, or communication that either
party desires or is required to give to the other shall be in writing and shall either be
served personally or sent by first class mail, postage prepaid, referencing the Site name
(i.e. "Cabot-Koppers Superfund Site") and Site ID number (i.e. "FLD 004 057 535") and
addressed as follows:



To Grantor:



Beazer East, Inc.
c/o Three Rivers Management, Inc.
Manor Oak One Ste. 200



To Grantee:



Bureau Chief, Waste Cleanup
FDEP M.S. 4505
600 Blair Stone Road











1900 Cochran Road Tallahassee, FL 32399
Pittsburgh, PA 15220
Attn: Legal Counsel



• __':



U.S. EPA, Region 4
Waste Management Division
Superfund Remedial and Technical Services Branch
Section Chief, Section D
61 Forsyth Street, SW
Atlanta, GA 30303



12. Recording in Land Records: Grantor shall record this Declaration of Restrictive and
Affirmative Covenants in timely fashion in the Official Records of Alachua County,
Florida, with no encumbrances other than those noted in E~ibit C, and shall rerecord it
at any time Grantee may require to preserve its rights. Grantor shall pay all recording
costs and taxes necessary to record this document in the public records.



13. General provisions:



a) Controlling law: The interpretation and performance of this instrument shall be
governed by the laws of the United States or, if there are no applicable federal laws, by the law
of the state where the Property is located.



b) Liberal construction: Any general rule of construction to the contrary
notwithstanding, this instrument shall be liberally construed in favor of the grant to effect the
purpose of this instrument and the policy and purpose of CERCLA. If any provision of this
instrument is found to be ambiguous, an interpretation consistent with the purpose of this
instrument that would render the provision valid shall be favored over any interpretation that
would render it invalid. If any provision of this instrument is found to restrict, impede, interfere
with or conflict with the ROD, then the requirements of the ROD supersede any such conflicting
provision in this instrument.



c) Severability: If any provision of this instrument, or the application of it to any
person or circumstance, is found to be invalid, the remainder of the provisions of this instrument,
or the application of such provisions to persons or circumstances other than those to which it is
found to be invalid, as the case may be, shall not be affected thereby.



d) Entire Agreement: This instrument sets forth the entire agreement of the parties
with respect to rights and restrictions created hereby, and supersedes all prior discussions,
negotiations, understandings, or agreements relating thereto, all of which are merged herein.



e) No Forfeiture: Nothing contained herein will result in a forfeiture or reversion of











Grantor's title in any respect.



fl Joint Obli ation: If there axe two or more parties identified as Grantor herein, the
obligations imposed by this instrument upon them shall be joint and several.



g) Successors: The term "Grantor," wherever used herein, and any pronouns used in
place thereof, shall include the persons and/or entities named at the beginning of this document,
identified as "Grantor" and their personal representatives, heirs, successors, and assigns. The
term "Grantee," wherever used herein, and any pronouns used in place thereof, shall include the
persons and/or entities named at the beginning of this document, identified as "Grantee" and their
personal representatives, heirs, successors, and assigns. The rights of the Grantee and Grantor
under this instrument are freely assignable, subject to the notice provisions hereof.



h) Captions: The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no effect upon
construction or interpretation.



i) Counterparts: The parties may execute this instrument in two or more
counterparts, which shall, in the aggregate, be signed by both parties; each counterpart shall be
deemed an original instrument as against any party who has signed it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.



TO HAVE AND TO HOLD unto the State of Florida Department of Environmental Protection
and its successors and assigns forever.



IN WITNESS WHEREOF, Grantor has caused this Agreement to be signed in its name.



Executed this day of , 20_.



._• ~Q~l~
For Beazer East, Inc.



Signed, sealed and delivered in the presence of:



Witness: Print Name Date



Witness: Print Name Date



COMMONWEALTH OF PENNSYLVANIA











COUNTY OF ALLEGHENY



On this _ day of , 20_, before me, the undersigned, a Notary Public in and for
the Commonwealth of Pennsylvania, duly commissioned and sworn, personally appeared



known to be the of Beazer East, Inc., the corporation that
executed the foregoing instrument, and acknowledged the said instrument to be the free and
voluntary act and deed of said corporation, for the uses and purposes therein mentioned, and on
oath stated that they are authorized to execute said instrument.



Witness my hand and official seal hereto affixed the day and year written above.



Notary Public in and for the
Commonwealth of Pennsylvania



My Commission Expires:



Approved as to form by the Florida Department of Environmental Protection, Office of General
Counsel.



Assistant General Counsel



STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION



Signed, sealed and delivered in the presence of:



Witness:



Witness:



STATE OF FLORIDA
COUNTY OF ALACHUA



Print Name Date



Print Name Date



On this _day of , 201 ,before me, the undersigned, a Notary Public in and for
the State of Florida, duly commissioned and sworn, personally appeared ,











known to be the Secretary of the Florida Department of Environmental Protection, the State
Agency that executed the foregoing instrument, and acknowledged the said instrument to be the
free and voluntary act and deed of said Agency, for the uses and purposes therein mentioned, and
on oath stated that they are authorized to execute said instrument.



Witness my hand and official seal hereto affixed the day and year written above.



Notary Public in and for the
State of Florida



My Commission Expires:



Attachments: Exhibit A - Legal Description of the Property
Exhibit B - Survey Map
Exhibit C - Existing Liens and Encumbrances on the Property



(to be determined through/by title examination)
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      Appendix G  
 



A certification of insurance, as specified in Paragraph 44(g)(1)(ii) of this Consent Decree, 
must be worded as follows, except that instructions in brackets are to be replaced with the 
relevant information and the brackets deleted: 
 



CERTIFICATION OF INSURANCE  
 
Name and Address of Insurer (herein called the ‘‘Insurer’’): __________ 
 
Name and Address of Insured (herein called the ‘‘Insured’’): __________ 
 
Estimated Remaining Cost of Work: __________ 
 
Face Amount of Policy: __________ 
 
Remaining Liability Limit of Policy: _________________ 
 
Policy Number: __________ 
 
Effective Date: __________ 
 
The Insured hereby certifies that the Insurer has issued to the Insured the policy of 
insurance identified above to provide financial assurance for remedial work pursuant to 
that certain Remedial Design/Remedial Action Consent Decree for the Cabot/Koppers 
Superfund Site, entered by the United States of America and Beazer East, Inc. on [                                                 
insert date], CERCLA Docket No. [                       insert docket number] (the 
“Agreement”). The Insured certifies as follows in accordance with Paragraph 44(g) of the 
Agreement: 
 



1. the amount of the current remaining liability under the policy of insurance 
identified above is as noted above; 



2. the applicable Estimated Remaining Cost of the Work as defined by the 
Agreement is as noted above;  



3. the issuer of the policy of insurance identified above does / does not (circle one) 
currently comply with relevant licensing requirements applicable to Bermuda 
Monetary Authority Class I insurers; 



4. the current rating by AM Best or a comparable rating agency of the entities 
providing reinsurance for the policy of insurance identified above is as follows: 
___________________________________________________________ 
___________________________________________________________; and 



5. There has / has not (circle one) been a rating change, an outlook change, or a 
rating being placed under review for the entities providing reinsurance for the 
policy of insurance identified above. 



 
 











 
I hereby certify that the wording of this certificate is substantially similar to the wording 
specified in Appendix F to the Agreement. 
 
 
 
 
 
Signature of Insured’s Treasurer 
 
 
Name of person signing 
 
 
Title of person signing 
 
 
Signature of witness or notary: ____________________      Date:  ________________ 
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